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composition, on pro-note signed by all the partwers—Negotiable 
Instruments Act (XXVI of 1881), section 28—Liability of a person 
who signs negotiable instrument without indicating that he signs as 
agent. Held, that the adjudication of a’ partner of a firm in: his 
firm's name as insolvent and his composition with the creditors 
‘cannot absolve his co-partners:- who were not parties to the in- 
solvency proceeding and composition, from their liability on a 
promissory-note to the extent to which it remains unsatisfied, which 
has been signed in the firm nameas well as by all the partners 
individually, and although the promissory-note appears in the body 
of the note to be given by the firm. A-person who signs a negoti- 
able instrument, without indicating that he signs as an agent, is 
personally liable thereon. 
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tors alone. Held, that the time from which limitation runs against 


the surety is the time when the Court ascertained and declared the. 


shortage due by the administrators and not from the time that the 
alleged unascertained misappropriation took place. Held, also, 
that as the surety was not a party in the proceedings against the 


administrators and had no opportunity of testing or challenging 


the findings ‘in such suit and also as he had no notice of the 
assicament of the administration bond, he was not bound by the 
findings. The only two principles of law by which a person can 


be bound by a legal finding are the principles of res judicata and . 


estoppel neither “ok which had any application to the surcty and 
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by the Judge, ignoring the admissible evidence on record an irregu- 


larity—Rangoon Rent Act (Burma Act IX of 1925), section 12—:- 
Rangoon Small Cause Court Act (Burma Act VII of 1920), section 25. - 


Held, that a right of appeal from the decree of the lower Court to 
the Court of appeal is not a mere matter of procedure but is a 


substantive right. Held, further, that legislation which provides a: - 


right of appeal, unless made retrospective either expressly or by 
necessary implication, cannot affect suits which were already: 
instituted before the Act comes into force, as granting the right of 
appeal is granting a substantive right. Held, further, that.in pro-. 
per cases, the High Court has power to- treat a memorandum of 
appeal, where no appeal lies as an application for revision, either 
under section 115 of the Civil Procedure Code or, when applicable, 
under section 25 of the Rangoon Small Cause Court Act. Where-the 
Judge failed to consider the evidence on record and based his find- 
ings on his personal inspection of the subject-matter of the suit, 
held, that the procedure adopted was illegal and materially irregu- 
lar and that his decree was not according to law within the mean- 
ing of section 25 of the Rangoon Small Cause Court Act.. Rama- 
krishna Iyerv. King-Emperor, 48 Mad. 625—referred to. Atiorney- 
General v. Sillen, 11 English Reports 1200 ; Colonial Sugar Refining 
Co, v. Irving, (1905) A.C. 369 ; Meshedee Khan v. Mahomed Azim, 
5 L.B.R. 148 ; Mirali Visram v. Sherif Devji, 36 Bom. 105 ; Rajah 
Venkata Ramayya v. Veeraswami, 41 Mad. 554 —followed: 
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his house and site to.B by a simple mortgage “arid -subse- 


quently sold the prémises to C. In a'stit on the mortgage brought’ 


by B’ subsequent ‘to the sale, A'dloné'was impleaded as a defendant 
and under a-decree for sale, D purchased the property at the’Court 
auction. ‘On a-suit being’brought by D against C for possession 
or. for ‘sale, held, that an auction-purchaser under a mortgage 
decree, where subsequent ‘transferees, are not impleaded, can as 
agairist’ them bring a suit for a sale only and not for possession. 


At a Sale in execution of a mortgage decrée the interest of both the, 
mortgagor and the ‘mortgagee pass to the purchaser. Held,” 


further; that on the facts of the case ‘the subsequent’. transferee- 
deferidant is ‘liable to pay interést’on the:sum found due in-the first 
suit only from the date of the second ‘suit. SuP. S. Chetty firm: v. 
Maung Pyan ‘Gyi,: 11. L.B:R. ‘119—referred to. Mulla Veetil v. 
Koratibath, 2'M:W.N. 165—distinguished. ‘ Mangalal, v. Shakra 
Girduar, 22 ‘Bom. 945 ; Radha..Pershad Missér v. Monohur ‘Das, 
6 Cal. 317 ; ; Ram'Pr asad v. Bhikari, 26 All. 464 ; Umes Chandra 
Sircar v. “Zahur Fatima, 17 1. A. 201—followed. 


Ma ‘Kin, Kyaw v. Rw. ‘DEY. 


AUNT’ EXCLUDED BY NEPHEWS AND NIECES : See BUDDHIST Law. 
Awarp, EFFECT. ‘OF, ON POSSESSION IN LAND ACQUISITION : 
AWARD, SUIT’FOR: PAYMENT OF MONEY “UNDER fa WHETHER A-‘SUIT 


FOR-SPECIFIC PERFORMANCE pace 


BENAMI TRANSACTION—Effect .of carrying out y fraudulent design — 


Real “owner in possession-—Application of. maxim ‘ In.pari.delicto 
‘potidr est conditio’ possidentis.’ Plaintiff-respondent’ conveyed 
her dand to her sister-in-law betianii.and thereby succeeded in pre- 
venting the land being. soldin execution of a decree .against her. 


’ She’ however, remained ‘in possession of. her property and.exer- 
cised, with the active co-operation of her benamidar all the rights: 


of-an owner for over fourteen years. After thé death of the sister-. 
in-law her adopted children interfered with plaintiff and her 
tenants, and: claimed the -land as ‘belonging.to their ~deceased 
mother. Plaintiff thereupon;: filed a suit for a declaration of 
ownership, .possession, damages ‘and mésne profits.. Held, that 
the “cdtiveyance’ by ‘the “plaintiff-to ‘her sister-in-law ‘was for a 
fraudulent purpose which purpose. was carried out and. that the 


maxim “cwhere each party is equally in fault, the law favours him’ 


who is actually in possession " applied. But in view of the ‘facts 
of the case it was plaintiff who was all along in possession and 
the téfendaiits ‘were trying to oust her by illegitimate means, and 
so plaintiff must be considered to “be. the actual possessor for the 
purposes of the application of the rule of law. The effect of dllow- 


ing defendants to continue in their illegal possession would be to 


enable'thein‘to perpetrate, under the shadow of a fraudulent deed, 
_a much greater fraud than was involved in the benami transaction. 
Plaintiff-was-entitled-to-a:decree for possession. of the and,and 


for damages and mesne profits, but not to a declaration of owner-. 


oe B.B, Dass.v. R, K. Dass, 27 Cal; ‘231; Petherpermal Chetty 
e001 


niandi ‘Servai, -4' LBR. 266 5 Sidtingapa v: Hirasa, 31 
Bom, 405—referred to. 
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common—Benaini device when employed among Burmans—Value 
of Hindutaid Mahomedan:cdsés on the. point. Held, that there is: 
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claim of some creditor or other person. Decisions as to benami 
transactions between ‘Hindus and Mohamedans afford but little 
help in such cases. 

Ma Gyr v. MA ME AND FIVE OTHERS 


BENAMI TRANSACTIONS—Burden of proof on claimant—Evidence pro 
and con. The person who alleges that property conveyed: to 
another belongs to him must prove his allegation and prove it 
beyond reasonable doubt. 


Maunc Po KIN AND ANOTHER v. MAUNG Po SHEIN 


BENEFIT TO RESPONDENT DOES NOT DETERMINE VALUE OF APPEAL 
TO PRivy CounciL : See Crvii, PROCEDURE CODE, SECTION 110 


BONA FIDE DEALING WITH PROPERTY DEVOLVING ON INSOLVENT NOT 
PROTECTED : See PROVINCIAL INSOLVENCY ACT, SECTION 28 (4) 


BROTHERS AND SISTERS, CONTEST BETWEEN THE ELDER AND YOUNGER 
OF THE DECEASED AY Buppuist Law : See Buppuist Law 


BuppuIst Law—Husband of daughter predeceasing her parent 1s not 
an heir of the pareni—Procedure when there is obvious error of-fact 
ina judgment. At Buddhist Law, where a daughter predeceases 
her parent, her husband who survives the parent, is not an heir of 
such parent. If a judgment was given out in which there was an 
absolute mis-statement of fact on a perfectly plain question it would. 
be the duty of the person aggrieved to attempt to put it right before 
the Court that passed the judgment. 


MAuNG Kyt OH AND ANOTHER v. Ma THET Pon See 


Buppuist LAw-—INAERITANCE—Contest between elder and younger 
brothers and sisters of the deceascd. It must be taken as 


settled Jaw that among Burman Buddhists younger brothers and - 


sistera exclude the elder as heirs to a deceased brother or sister. 
Mi Ak al Zatv. Mi Chumra, 8.J.L.B. 37 ; Ma Kyaw v. Maung Po 
Myit, 3 Ran. 86—followed. Ma Huin Bwin v. U Shwe Gon, 8 
L.B.R, l—relied upon. 


MAUNG Tu v. MA CHIT 


Buppuist Law—InueEriranck—Inheritance shall not ascend when. it 
can descend and the nearer excludes the more temote—Funda- 
mental principles to be applied in the absence of definite pronounce- 
ment on the,pointin, the Dhammathats—Uncles and: Annts.excluded 


from inheritance by nephews and nieces. When a Burman: 


Buddhist dies leaving as his nearest relatives (1) nephews or nieces 
who are the children of his deceased brother and (2) uncles and 


aunts who are the brothers and sisters of his deceased . mother, - 
held, that the dominant principle being that inheritance shall not’ 
ascend when it can descend, the nephews and nieces are entitled to. 


“Inherit the estate of the deceased tothe exclusion of the uncles and 
“Aunty although both the classes are in. the same degrec of proxi- 
atltete- the propositus, Ma Hain Bwin vy. Shwe Gon, 8 L.B.R. 
wet. “ Ma sh 8 BLT, 141 ; Mawng Hmaw v. Ma On 
d Maung Kyaw v.: ‘Ma 1/2 U.B.R., (1892-96) 

At bac ve Mi Chumra, 8.J.37—referred to. Kinwun 
ng Dy yest of Buddhist Law, I ; U May Oung's Leading Cases. 
; Lew; UTha Gywe' 's Budddist Law ; Sparks’ Code of 
‘an death pay Lahiri's Buddhist Law—referred to, 


“MA ‘TINsAND OTHERS v..MA SHWE SINT ty 


BUDDHIST LAW—INHERITANCE—Step-child . by. a divorced Spouse 
whether .an -heir-—Admissibility -in:. evidence . of .an unregistered 
document: reciting previous .arrangement.in partition to prove the 
partitien. Heldjthat at Burmese Buddhist. Law: the. sepsis bya 
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‘divorced spouse is not an heir. Held, further that an unregistered 
document reciting previous arrangement i in partition of immoveable 
property is admissible to prove ‘the partition. Le Maungv. Ma 
Kwe, 10 L.B.R. 107 ; Ma Cho Gale v. Ma Nan Chaw, 3 Ran. 521 ; 
Ma Gywe v. Ma Thi Da, 2 U.B.R., (1892-96) 194 ; Ma Paw v. Ma 
Mon, 4 L.B.R. 272 ; Ma: Pon , Po Chon, 2 U.B. R , (4897-01) 116 ; 
Ma Sein Nyo v Ma Kywe; 2 U BR. (1892 -96) 159 ; Ma Yi v. Ma 
Gale,6 L.B.R. 167 ; Maung Po Cho v. Ma Nyein Myat, ‘5 L.B.R 
133 ; Mi Thaik v. Mi Tu, S.J. 184—referred to. Maung Dwe v. 
Khoo "Haung Skein, 3 Ran. 29—distinguished. Man Han v. R. M. 
ALL. firm, 4 Ran. 110—followed. 


Ma SHWE You’ AND OTHERS’ v. MA WAING AND ONE. |=. 


BuppuHIst LAw—Remarriage of surviving parent—Right of children - 


to claim partition, Held, that at Burmese Buddhist Law the 
eldest ‘child on the remarriage of the’surviving parent becomes 
‘entitled toa quarter share in the joint estate of the parents if he or 
she has not already taken a share as Orasa. Held, also that on such 


remarriage the younger children become entitled collectively to a j 


quartér share of the joint estate of the parents. Ma E Hmyin v. 


Maung Ba Maung, 2 Ran.125 ; Ma E Mya v.U Pe Le, 3.Ran.. 2813. 


Ma Thin v..Ma Wa Yon, 2 LBR 253; Ma Tokv: Ma U Le, 1. 


Ran. 487 ; Maung Hiaing v. Tha Kado, P. 1 L.B 05 ; Shwe Ywet v.- 


Tun Shein. 11 L.B. R. ssa bir to. Kinwun Mingyi’s ng ree 
referred to. fast 


, Maune Po KIN AND ONE v. Maune Tun’ YIN AND Two Sag 


- Buppurst Law—Kirrma - CANYOT CLAIM ORASA SHARE - ; a 


Burma Act Ul oF 1898 : See M UNICIPAL Act. 
Burma Act V oF 1917 : : See EXcisE ACT. 


Burma Act II oF 1919 : See HABITUAL OFFENDERS RESTRICTION ACT. 


Burma Act Il or 1920 : See RANGOON RENT ACT. 
BURMA AcT VI oF 1922 : See CiTY oF RANGOON MUNICIPAL Acts 
Burma Act IX or 1925 : : See RANGOON RENT Act. 

‘Burma Courts MaANuAL, PARAGRAPH 419. as 
Burma. Laws ACT, SECTION 13 (2)... ie ts see ‘ 
Burma Laws ACT.AND ‘THE CHINESE CustoMARY LAW... | oag 


. Burma Opium. LAW AMENDMENT ACT, SECTION 3—Action under 


Habitual Offenders Restriction Act ‘not applicable to persons dealt 
with under Opium Law Aét. Held, that section 3 (1) of the Burma 
Habitual Offenders Restriction Act does not apply to cases which 
come under section 3-of the Burma Opium Law Amendment Act ; 


and that persons coming under section 3 of the Burma Opium Law: 
“Amendment Act-may not be dealt with under the Restriction Act.” 


’.King-Emperor v. Nga Kyaung, 2 Ran. 61—dissenied from. 


KING-EMPEROR v KYAW HLA . ie se 9338 
CeRriFicaTe OF DEBENTURE STOCK WHETHER TO. BE STAMPED | + lee 
CHIEF COURT. DECISIONS OF, WHETHER BINDING on THE Hico Court 

AND THE SUBORDINATE COURTS : ~ ee fer ea 
‘CHILDREN, RIGHT OF, TO CLAIM PARTITION ON REMARRIAGE oF 
SURVIVING PARENT . ae wes Nea aan 


Cuinese CustoMARY Law-Burma Foun Act does not contemplate the: 


archaic rules of Chinese Law—Equity, goodconscience and justice not 


er the rules of personal law—-Chinese wife who contributes 
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to the acquisition of properly, rights of — Document evidencing 
partition orally effected—Order XLI, Rule 33, Civil Procedure 
Code, powers of Appellant Court under. Held, that any person who 
has contributed to the acquisition of property has an interest in 
porportion to such contribution unless there are clear provisions of 
personal law to the contrary applicable to the circumstances. 
Held, that even if the Chinese customary law is applicable in the 
British Courts in the country that flaw is not.clear-that a wife has 
no interest in any of the properties acquired partiy with her money 
and by her exertions. Obifer :—It is doubtful if the Burma Laws 
Act, section 13 contemplates the application of the archaic rules of 
law known as the Chinese customary law inasmuch as the law 
cannot be considered to be Buddhist law and also as these rules 
cannot be said to be in consonance with the rules of equity, good 
conscience and justice. Held, also thal a document which does 
not of itself create a partition of property but which merely recites 
a previous arrangement is admissible in evidence to prove, that 
arrangement. Held, further that where the plaintiff's claim was 
partially decreed by the trial Court and an appeal was filed by the 
defendant as a result of which the entire claim of the plaintiff was 
dismissed the second Appellate Court may under Order XLI, Rule 
33 of the Code of Civil Procedure permit the plaintiff to appeal as 
to the whole of his claim. Tricondas Coverji v. Gobinath, 44 Cal. 
759 ; Varada Pillai v. Jivaratna Ammal, 43 Mad, 244 —referred 
fo. Jameison’s Family and Commercial Law of China ; Jernigan’s 
China in Law and Commerce—vreferred fo. 


Man HAN v. R.M.A.L. Firm 7 ing eee ade’ 
CHINESE WIFE, WHO CONTRIBUTES TO ACQUISITION OF PROPERTY, RIGHT 
OF, IN EXECU LION) AGAINST HUSBAND eu sis ase 


CINEMAS WHETHER ASSESSABLE WITH FURNITURE AND FITTINGS ane 
Civil, PRocEDURE CopDE AMENDMENT ACT, 1925 


Civit PRocEourRE Con, SECTION 24: See PRESIDENCY: OWS 
INsotvency ACT... aaa or 


Civ, Procepure Cone (Act V oF 1908), SECTION a th eeeesines Court: 


cannot execute decree which has ceased lo exist—Effect of Appellate 
Court's decree. Respondent’ obtained a mortgage decree, got it 


transferred to the Court where the mortgage property was situate, - 


and proceeded to execute it by sale of the mortgaged property. 


Appellant's minor son in the meantime had appealed against the. 


preliminary decree and the ‘Appellate Court, before the’sale, modi- 


fied the mortgage decree in material respects. The effect of the.~ 
Appellate Court's judgment was that both the preliminary and the - 


final decree of the trial Court were obliterated and the Appellate 


Court's decree gave a further period of six months for redemption. 
Hold, that although a Court executing a transferred decree has no: 
pawer.to eutertain any-objection regarding ihe if ality or propriety: 
ting exvcutlon. or the right-of the person shown. 







hon: gutitied ie execute i 4 decree, still it is the 

‘on belng. acquainted with facts. show- 
He ‘er In exiatence, to refuse to allow 
:| ! et ‘ofthe Appellate Court’s decree 
Wai gl: “Gourt's decree, and hence the sale under 
that’ hidla was null and void and must beset aside. Jowad 
Hussain v. Gendan Singh, (1926) L.R. Vol: 53 LA. 197—referred to. 


$, M. HAsHim v.J. A. Martin’. 1, ny, ae 
Givit. PRocupuRE Cove, secrion 47 a av ive, 


Gtviu. PRocepuRE CopE (V oF 1908), SECTION. 47, AND ORDER XXI, 
5 RULE 2—Hxecuting Court whether competent to enquire if a decree 
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was agreed prior to its passing to be satisfied by payment of a lesser 
amount—Such agreement not an agreement dealing with the execu- 
tion of the decree. In execution ‘proceedings of a decree for 
Rs. 2,000 it was pleaded by the judgment-debtor that prior to the 
passing of the decree, hé had entered into an agreement with. the 
decree-holder whereby in consideration of his confessing judgment 
for the full décretal amount-of .Rs..2,000 the decree-holder agreed 
to accept Rs. 1,000 only, and that accordingly the decree could bé 
executed to the extent of. Rs. 1,000 only. Held, that a decree which 
on the face of it, is enforcible to the fullest extent, can: 1é 
tion proceedings, be challenged as being inexecutable, wholly’or in 
part, on account of an agreement between the parties entered into. 
prior to the decree ; and that section 47 of the Civil Procedure 
Code had no application in this case. Arumugam Pillai v. 
Krishnasami Naidu, 43 Mad. 725 ; Laldas Narandas v. Kishordas 
Devidas, 22 Bom. 463—dissented from. Chidambaram Chettiar 






v. Krishna Vathiyar, 4Q Mad. 233—referred to. Benode Lal. 


Pakrashiv. Brajendra Kumar Saha, 29 Cal. 810; Hasan Ali v, 
Gauzi Ali Mir, 31 Cal. 179—followed. : 
MULLa RaMZin v. MauNG Po’ KaINnG ee ase 


CIVIL PROCEDURE Cope. (V oF 1908), SECTION 4%—Parties whether 


must be. arrayed as decree-holders and judgment-debtors for. the 


application of the section. Held, that the operation of section 47 


| of the Civil Procedure Code is not confined. to the disposai of 
* questions relating to,the execution, discharge or satisfaction of. the 


decree*between parties who are opposed to each ‘other in the main 
suit as plaintiffs on the.one-side and as defendants on the other 
side or as their respective. representatives but also extends to 
disputes between parties on -the same side as’co-plaintiffs. or. as 
co-defendants. Prosunno Kumar Sanyat vi-Das Sanyal, 19 Cal. 
683—referred to. Thoppai Vedaviasa Aiyar -v. The Madura 
Hindu. Labha Nidhi Co., Lid., 45 M.L.J. 478—followéd. Raynor 
v. The Mussoorie Bank, Lid.,7 All. 681—dissented front. . 


ABDUL S\TTAR AND Two v. CHE Doz Rar .... ee 


‘CIVIL PROCEDURE Cone. (ACT V oF 1908), SECTION 49, ORDER 21, 


RULes 16 ann 53—Righis of a transferee of a .decrce—Effect of 


allachment and realization of the decree by a creditor of the 


decree-holder before transferee takes any Steps to execute or appear’ 


on the record, A transferee of a decree has a right to execute 
that.decree but if he takes no steps to execute it or to have his 
transfer recognized by the Court he cannot sue for refund by a 
creditor of his transferor, who has attached and realized the. 
amount payable under the decree, in execution of his own decree 


‘against the transferor. Hari Krishuamurthi v. Akellasuriva- 


_Kirtibash Das and others, 18 Cal. 639 ; Monmotha Nath Mitter v. 


narayanamurthi and others, 38 M.L.J. 271; Jasoda Deve v. 


Rakhul Chandra Dwary, 10°C.L.J. 396; Silu Peda Yiligadu. v. 
Sree Raga Rav Venkata Kumara. Mahipathi Suriya Row Bahadur, 


‘18 M.L.T. 494—followed, Sada Gopa Chariar ‘v. Raghunatha 
. Chariar, 33 Mad, 62—distinguished. 


CO-OPERATIVE.. BANK OF PADIGON v, S.V.K. RAMAN 


‘CHETTYAR AND ONE. uae eos see 


Civit Procure Cope (Act V-oF'1908), SECTION 88 AND ORDER 35—- 


Interpleader suit, who can file an—Interest of plaintiff in subject- 
matier of suit, In an interpleader suit, plaintiff must have io 
interest in the subject-matter of the suit other than for his charges 


and .costs. Where the plaintiff has taken an indémnity from one 


of the claimants, or where he has entered into,an agreement with 


-one of thei, the efféct of which is that he will haye'to pay over less 
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if that party succeeds, he has by his interested conduct precluded 
himself from obtaining relief by way of interpleader. Plaintiff in 
suit under appeal had a one-thirtieth share in half the interest of 
the second defendant in a racing chance, that was purchased by a 
group of persons of which plaintiff was one. The Turf Club paid 
the plaintiff a large sum of money in respect of his chance. The 
first defendant-appellant claimed the said sum for himself and 
denied the interest of the second defendant therein. Held, that the 
plaintiff was not entitled to bring an interpleader suit in respect of 
this sum. Murictta and othersv. The South American Company, 
Limited, (1893) 62 L.J.R.Q.B. 36—followcd. Halsbury, Laws of 
England, Volume 17, paragraphs 1149, 1177 ; The Annual Practice 
of the Supreme Court, 1924, page 1017--referred to. 


G. HARI KARMARKAR v. J. A. ROBIN AND TWO Stes 465 


CivIL PRocEDURE CoDE (ACT V oF 1908), SECTION 109, LETTERS 
PATENT, CLAUSE 37—City of Rangoon Municipal Act (Burma Act 
VI of 1922), section 91, sub-section 3—Meaning of the word “ final” 
in such sub-scclion—Whether appeal lies to His Majesty in Council 
from the decision of the High Court under the said sub-section, Heéld; 
thata decree of the High Court under section 91, sub- section: (3), of. ». 
the Cily of Rangoon Municipal Act is not a final judgment, ‘decree 
or order within the meaning of Article 37 of the Letters Patent or: 
section 109 of the Civil Procedure Code, and that no appeal lies to- 
His Majesty*in Council. The word “ final” in such sub-section 
has not the saine meaning ag in the Code, but means “ conclusive.” 
In case of speclal and technical enactments, if a person or a Court. 
is a designated to determine disputes arising out of the. 
appllention of such enactments, the Court or person is not function- 
ingly aa els but In an extraordinary manner, and parties to 
any litigation arising thereunder will not be permitted to appeal 
further than these specially appointed persons or tribunals. The 
Municipal Corporation v. M.A. Shakur, 3 Ran. 561; The Rangoon 
le ea any, Limited v. The Collector of Rangoon, 4 40 Cal. 
22 and 6 136 ; The Special Officer, Salsette: pane Sites v. 
Diabla Season Motivala, 37 Bom. 506—referred to. 


MADAN THEATRES, LTD. v. THE CORPORATION OF Racoon “508 
“‘Givit, PRockDUR Cons, snotioNs 109 To 112... a eae” 2265 


VIL PROOROURE Cops (X oF 1908), skCTION 110— Valuation in the origi- 
nak stl final for pure ses of clause 1 to the section—Section 110 (2)— 
The tora Aibiad ) thu-appellant and not the benefit to the respondent 

; fteines the value, Held, that the valuation of the suit as made” 
athe Griginal guilt If not contested or if the decision of the original 

‘nt. the. valuation ot appealud ‘from determines ‘the 

fg the Privy Council 

Yélad, further 

a8 actually suffered 
be: appeated ‘from and 

ip indent thereunder determiries 
of appeal to’ the Privy Council. 

Wit V % "Sellatimnal 39 Mad. 843; De. Silva 

a, 6. Hort, 4.; Gasain Bhdunath Gir v. Bihari 

; ‘eM. 418 ieee Dalgleish v. Damodar N 

EhowHhry, 33 Cal. 1286—dissented from. Hari. Mohin Miss 

Surendra Naralr Singh, 31 Cal. 301—referred to.: 


M, f, Mootta & Sons, Lip. v. Leon SHAIN SWAY ok 3° “92 
‘CIVIL PRdoKDURE Cony, sECTION 115, GROUNDS FoR REVISION ass 202, 211. 


Civu, PRoceDuRE Cope (Act V oF 1908) , SECION 153--Furisaiction of 
the Court loamend Appellate Court's ecree— Procedure. The  plaititift 
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sued the defendant for a declaration of ownership and possession of 
certain property and mesne profits. Judgment was given in her 
favour but in the decree there was an accidental omission to direct 
the defendant to give delivery of possession of the property to the 
plaintiff. The defendant. appealed to the High Court against the 
. decision on the mérits ; this appeal was disinissed:but the defect in 
the decree was not noticed. Plaintiff then applied” to: the. High 
Court for amendment of the decree as to possession, but was referred 
to the trial Court and thereupon the trial Court amended its 
decree. The High Court on revision set aside the trial Court's 
order, on the ground that it had no jurisdiction to amend its decree 
which had merged in the appellate decree of the High Court. 
Plaintiff now applied to the High Court for amendment. eld, 
-allowing the application, that the erroneous rejection by the High 
Court of the plaintiff’s. previous application was no bar to the 
present application, and that if necessary it could even be treated as 
an application fora review ; thatan appeal was unnecessary foran- 
application to amend a decree under section 152 of the Civil Proce- 
dure Code, and that.such application could be made at any time. 


SARA Br v. HaMIp ‘CASSIM- aes 2 ie see 347 
- CIVIL ‘PROCEDURE Cong, ORDER 2 RUEE 2 ... "eas ae = 103 - 
Crvit’ PROCEDURE Copz, ‘ORDER 16, RuLEs 12 AND 17 ... eee 257 


. CIVIL PROCEDURE CoDE (Act V oF 1998), ORDER 17, RULES 2 AND 32 
AND ORDER 5; RULE 1 (2) (8) AND (c)—* Appearance’ bya pleader, 
meaning of —Effect of party's absence on-date of hearing due to Court 

- Clerk's mistake.. .On the day fixed’ for ‘hearing, plaintiff and his wit- 
nesses were absent. ' Defendants and their pleaders were present. 
Plaintiff's pleader, who was present, informed the Court that his 
client must have mistaken the date of hearing.. The Judge, instead 
‘of simply dismissing the suit for default, dismissed it on the ground 

. of absence of any evidence -on’ the part, of plaintiff on whom the 
burden lay of proving his. claim. Plaintiff applied to set aside the 
decree on the’ ground thatthe Court ‘Clerk had misinformed him as 
to the dates of hearing; andon such application ‘ the ex-parte order: 
dismissing the suit’ was set aside and thé case was re-opened. 
Held, disallowing the conténtion of the defendants that the case 
came under Order 17, Rule 3, of the Code of Civil Procedure that 
the case must be held to have: ‘been dismissed under Order 17, Rule 
2, and that the Court was legally. justified in setting aside the ex- 
“parte dismissal order. Plaintiff's pleader’s instructions, in the 
’ absence of his client and witnesses, must be presumed to have been 
limited to ask for an adjournment and his appearance ceased when 
this limited purpose was fulfilled, and therefore, he cannot be: said 
to have ‘appeared’ for his client, duly instructed and able to answer 
all material questions relating to the suit. S.C. Mukerji v. A. P. 
Mukerjee, 34 ‘Cal. .403-followed. P. M. Bero v..S. C. Mytee, 19 
W.R. 35—r referred to. Ramachandra. Pandurang v. Madhan 
Purushutiam Naik, 16 Bom.. 23 5. -Watson:& Co. ‘v. Ambika Dasi, 4- 

WR. 267 —dissented. from. 


MAUNG PWAY AND ONE v. Sava Pr. 408 


-CIVIL PROCEDURE CoDE (ACT V oF 1908), ORDER XX, RULE 11 (2) 
Decree-holder, consent of not necessary for order for instalment— 
Such order one under section 47 of the Code and is a decree—Sale in 

execution of immoveable property does not make an order, refusing 
. instalments one relating to land. Held, that in Burma under the 
Schedule Notifications of the High Court an order for payment by 
‘instalments can be passed in execution after notice to decree-holder 
and without .his: consent. Held, that such an order or refusal to - 
pass such an order- is one between the parties to the suit and one 
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relating to the execution, discharge or satisfaction of the decree 
coming under section 47 of the Code; and that such an order or 
refusal to pass such an order is a decree. Semble:—The fact that 
the respondent proposes to sell immoveable property in execution 
docs not make the order, on an application for payment of the 
dcerctal amount by instalments, one relating toland. Md, Ebrahim 
v. Al. Subbiah Pandaram,7 L.B.R. 71—distinguished. 


Saya HATTIE AND ONE v. Ma Pwa SA ase one 247 


Givi, CkoOCEDURE CODE (V oF 19038), ORDER XXI, RULE 46—Attach- 
ment of debts. Indebtedness denied by the alleged debtor—Execu- 
ling Court not competent to decide—Proper procedure by way of 
sale of lhe alleged debi or appointment of receiver followed by a 
rexular suit. Where the alleged debtors to the judgment-debtor 
helng served with prohibitory orders under Order XXI, Rule 46, 
deny their indebtedness, held, that the executing Court in those 
proceedings cannot enquire into the truth or otherwise of such” 
Allegitlons, 4/eéd/, that the proper procedure would be either to 
dell the debts giving notice to the intending purchasers that the 
dutange af them ti denied by the alleged debtors or to appoint a 
f to teallae the debts by bringing suits against the debtors. 
jad of Benared v. Patras Kumar, 28 All. 262 ; Toolsa Goolal 
fata, 21 Bom, 448=followed, 


Yi8 vs HogETO .. 
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Sait. Roce 15— 
dud presented in. 
Funder Order IX, Rule 
fresh application for leave to 
are the petittoner’s first application for . 
Girt Jor Mi heris was dismissed as the application 
yaa fot Thamed ‘and presented in accordance with the rules ‘and 
“her sagond application was disinissed for default, neither party’ 
appearing under Order IX, Rule 3, of the Civil Procedure Code, 
read with section 141 of the Code, Held, that a third application is not 
barred by Order XXXIII, Rule 15, as in the two former applications 
the stage of, “refusal” as contemplated in Rule 15 of Order XXXIII 
_Wwaa not artived at. Khonder Ali Afeal v, Purna Chandra Tewari, 
“841.0, 703-—dissented from. Howa v. Sit Shein and. another, 9 
LB R, (follower, 


MA 8tin vy, Ma Kya Hoyin pee det : 245° 


ib PRaesepuRn Conn (V or 1908), ORDER 34, AND TRANSFER oF 
VENTY AgT OF 1882}, sRCcTIONS 86 To 90—Partnership- 
meMovigade by one puriner of his own separate property to 
ta parligrahib debt, whether operates. as: novation _ or 
Ba ‘deb lemd) talution af particrship by mutual 
lelperedttor nota party—Under 
A parties coutinutng the business taking over 
detitaB fect of such agreement as regards 
Bavinary to craditor—-Right of retiring partners 
{ i artier taking over the debt—Such right how 
FEA biome Retiring partner's right on discharging the 
: to recover from partner taking . over—Morigage by 
“pariier faking over to secure his obligation to discharge debt and. 
tnclamnify rellring pariners—Consideration for such mortgage .. 
whether deflcient—Suit hy assignee of mortgage for sale of property 
and for an account On the 11th January 1900, 2 partner in the. 
“Ghettyar fiem of P.V.D.V., executed a mortgage of his own. 
separate properly for Rs. 60,000 in favour of the Chettyar firm. 
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of O.A.M.K,, to secure a ‘debt of Rs. 42,000. then’ due by his firm 


anda further sum of Rs. 18,000 then proposed { to be advanced to - 


him personally’ by O.AMK. but which in fact was never 
advanced. On the* 2nd “March 1910 the P.V.D.V. firm was 
dissolved by the partners under an -agreement in pursuance of 


_ which V took-over certain liabilities- of the firm: and the respond- 


ent, another partner, .took over thé “business and made" bimself 


: responsible for the remaining debts and liabilities. of the Partners 


- On-Demand promissory-note to. be paid“b 


in relation to it amongst which was included the firm’s*débt to. 


O.A.M.K. The dissolution agreement was-duly effectuated and 


“the P.V.D.V. business were taken over by the Respondent who 


also made certain payments to O'A.M.K. with the result that by 
the 12th May 1910 the dissolved firm’s debt due to O.A.M.K... was 


reduced to Rs. 36,000. Onthe 12th May 1910 the’ Respondent. 
executed in favour’ of.S, benamidar of V, a- mortgage -of : three. 


Jaunches and the sixtli part ofa house belonging to him. The 
mortgage was made in consideratién of Rs,.20,000 purported to 


have been borrowed by the: Respondent: from S. together with. 


a sum of Rs. 16,000 for. which the Respondent: 










partial discharge of the dissolved PLV.DW. 
It was found, however, that’ in’ fact :neither. ‘f 
Rs. 16, 000° was advanced to’ the:: Respondent: 
that: in’ the books: ofS cre 








‘hled a the assignee 

gage 0 who was now represente% 
by the: present app: $ for the: sale “of the: propertiés comprised 
in the mortgage and for ati-account. ‘ Held, ({) that since .O.A:M.K, 





-.were no partiés-to-thé ‘dissolution agreement of the:2nd‘March 1910, 


. nor an extinction of the -P.V.D.V. debt : 


. partnérs of -P.V:D.V;, the Respond 





V’s mortgage of the'1ith January 1910 operated neither a novation 
to O.A.M. 








the joint liability oféach partner. in the 
entirely unaffected’ by- its: éxecution= 


thé’; O-AM_K, ‘debt: and: V° was entifléd.to an indémnity front 
him against all- liability “in respect -éf-the said débt and was. 
entitled to his right to indemnity declared and enforced (by an 


order on thé Respondent, for example, to pay off the debt) if A: 
either. fajled“on his obligation to-pay off the debt or disputed V’s. 
right to the jideminity, (3) That in virtue of the dissolution ‘agree-: 


ment’ V could not’ recover.the debt from the Respondent unless 
and until he hiniself paid up ‘O.A.M.K. (4) That theré-was ample 

ideration. for the:mortgage of the 12th _May- 1910-and.. that. it 
Ae bage oe therein” se to he extent. 


oe 1908), ORDE 
vig mortgaged. voperty adversely ‘fo mariage | “not a 

r party Paramoint title, question of-not relevant? i 
suitebaiortionate. - “bargains, “when: Corre. will indi 
influeH urtoiis Loans Act (x “OF 19 918): Held, ‘that 6 ‘suit to. 





“enforeé ay ortgage,: persons “Clat iE “under 2 ‘title ‘adtversel4 


’ 
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Act XLV oF#1800 : See Prenat Cove. 


Act I or 1872.:-See EVIDENCE ACT. 


‘Act I or 1877 : See SPECIFIC RELIEF AcT. | 





il INDEX 


DIFFERENT GROUPS OF LAND ‘CONVEYED UNDER ONE. ‘CONVEYANCE, 
WHETHER ADJUDICATION IN RESPECT OF ONE GROUP BAR FURTHER 
ADJUDICATION IN RESPECT OF OTHER GROUPS: See RES JUDICATA 


EVIDENCE AcT (I or. 1872), sEctioN 30—Confessions of co-accused— 
Conviction, based solely on the confession of co-accused whether a 
proper one—Confession of a co-accused not the same thing as testimony 

‘of an accomplice. An accused ’person can lawfully be convicted on 
his. own confession even if that confession has been_retracted,. if 
the Court is satisfied of its truth. The confession of an accused 

_ person, whether retracted’ or not, can be taken into consideration: 
as against his co-accused. But an accused person cannot becon- 

-victed solely on the confession or confessions: of his. co-accused, 

. unsupported by other evidence. Aung Thein v. King-Emperor, 1 
L.B.R..133 ; ‘Nga Chit Tun v. King-Emperor, 1 L.B.R. 238; Nga 
San Nyein v. King-Emperor, 3 U.B.R, 3—referred to. } 


Noa Po KAUK AND ONE v. KING-EMPEROR - 


EVIDENCE AC?, SECTION 91 : Sve UsusRucruary MORTG AGE INVALID: 


FOR WANT OF REGISTRATION 


see eee eae 


In FORMA PAUPERIS, ORDER GRANTING LEAVE.TO: suR, Sor a “Jupe- 
MENT” AND THEREFORE’ NOT APPEALABLE—Clause ‘13, Letters 
Patent. An order granting leave to file a suit in forma pauperis is 
‘not an order affecting the decision of the case between the parties-; 

- it retates to the institution of the suit and affects only - the right of 
the Government to obtain payment of Court-fees. Held, therefore, : 
that such an order is not a “ judgment ” within the meaning of 
elause 13, Letters Patent, and is, accordingly, not appéaiable. 
Appasawmy : Pillay v. Somasundram Mudaliar, 26° Mad. 437 ; 

- Secretary of State v. Jillo, 21 All. 133 ;. Mumtazan v. Rusular, 23 


All, 365—referred fo, Babu Sa v. Purshotam Sa, 47 M.Ld. 922— 
’ dissented from. 


Ma THAN Myint AND TWO 4, wane Ba THEM ee ee late 
INHERENT POWERS OF COURT TO RESTORE PROCEEDINGS DISMISSED. FOR 
‘DEFAULT WHEN EXERCISED : See RESTORATION OF APPEAL DISMIS- 
SED FOR DEFAULT ... 


aoe aes see eee 


a Jupement" AN.ORDER GRANTING Leave Yo SUE IN-FORMA PAUPERDS, 
1s NOT: See IN FORMA PAUPERIS, ORDER GRANTING LEAVE TO SUE 


JUDGMENT-DEBTOR'S RIGHT TO PROPERTY, SUIT TO DECLARE NOT MAIN- 
TAINABLE BY DECREE-HOLDER EXCEPT UNDER ORDER 21, RULE 63: 
See SPECIFIC RELIEF ACT, SECTION 42 | 


LETTERS PATENT, CLAUSE 13 hee 


oon eee eee 


eee eee wee 


MAHOMEDAN LAW OF PRE-EMPTION WHETHER APPLICABLE TO SUITS 
BETWEEN MAHOMEDAN IN THE BURMA CourTs : See, PRE-EMPTION ° 


MANUFACTURER'S MISTAKE IN EITHER PUTTING, THE TRADE MARE ON THE 
GOODS OR IN SENDING THE GOUDS TO WRONG PARTY FROM: WHOM 
PURCHASE WAS:MADE BY ACCUSED IN GOOD ‘FAITH NOT AN OFFENCE 
‘ON THE ACCUSED : ‘See Trave MARK a ose aah 


 Nupuews -AND NIECES EXCLUDE UNCLES AND AUNTS “AT. Borwsse 
“Buppuisr Law : See BUDDHIST Law—INHERITANCE Pe 


Orat EVIDENCE WHETHER ADMISSIBLE To PROVE MORTGAGE FOR Rs, 100 
‘OR OVER; See Usyrructary MorteAGE vest “wine 


PENAL Cone, SECTIONS 28, 480, 482 AND 486 : See’ TRADE Mark - dive 


PAUPER, LEAVE TO FILE SUIT AS, NOT ‘AN APPEALABLE ORDER : See In 
FORMA PAUPERIS, ORDER GRANTING LEAVE: TO 
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INDEX: 


PREEMPTION, SUIT. *OR, BY A Co-WtiR UN A MAHOMEDAN ESTATE, 


RES Junicatra—Different gr oups of Land transferred rae one and - 


WHETHER GOVERNED BY Section 13, Burma Laws Acr (XII 
oF 1 : f pre-emption at. Mahomcdan ‘Law. There is 
at Mahomedan Law a tight of pre-emption between co-heirs ; 
and a suit for pre-emption by a co-heir of a Mahomedan estate 
which has not been partitioned comes within the meaning of 
sub-section (1) of section 13, Burma Laws Act, and must be 
governed by Mahomedan Law. Maung Pu Zav. Ma Nge Ma,3 
U.B.R. 154—referred to. Ibrahim Saib y. Munimirudin Saib, 6 
Mad. H.C.R. 26—distinguished. Hamilton’s Hedaya, 2nd Edi- 
tion, page 548 ; Bailey's Mahomedan Law, Hanafea, 2nd Edition, 
page 481; Tyabji's Mahomedan Law, 2nd Edition, page 660: 
Sections 523-B, and - 523-E ; Wilson’s Mahomedan Law, Sth 
Edition, page 280, Sections 356 and 356-A—referred to. 


Syep EBRiuiM v. P. M. SYED Kuan ‘ be oes 





sanie conveyance by A to B—Suits in respect of one group instituted 
by C against B and persons deriving liile through him disputing 
validity of conveyance—On dismissal of~suils by Trial Court, 
appeals preferred by C to High Court and subsequcnily lo Privy 
Council but without making B party respondent— Pending Privy 
Council appeals further suits in respect of another group‘of lands 
instituted by C in which validity of conveyance from A'to B again 
agitated—Decision in the first suit whether a bar to the latter suit 
—Mere contiggency or possibility. of Privy Council coming to a 
decision which may affect finality of decrces in the first suits 
whether too remote.cr too typothetical to warrant Court to hold the 
said decrees noi final. Several groups of land were transferred 
by the Chettyar-firm of K. P. to Bhansilall Abirchand of the 
first respondeénta in. the second of the present appeals under one 


and the same registered conveyance. In respect of one group of- 


land so transferred, suits numbéred 18 and 19 of 1921 were 
instituted in‘tie District Court of Regu by the present appellant 
against Bhansilall and certain persons deriving title through him 
in which the validity of -the conveyance from K. P. to Bhansilall 
was disputed. The District Court having held the conveyance 
valid ‘and_ dismissed the suits, appeals were preferred by the 


appellants@to: the High Court but" without making Bhansilalla | 


party respondent; these appeals also were dismissed, the High 
Court holding that the appellants could not succeed. in the 
absence of. Bhansilall as ‘respondent; and also that it .being 
long after -the period of limitation for, the institution of appeals 
had expired, the appellants could not be permitted at that stage to 
make Bhansilall a party. Against these decisions, the appellants 
after obtaining leave had preferred appeals to the Privy Councils. 
The appellants, however. during the pendency of the said appeals 
instituted in respect of another group of the lands further suits 
against Bhansilall and the persons deriving title through him, ‘in 
which again the -validity of the conveyance executed by K. P. 
in favour of Bhansilall was the matter directly and substantially in 
issue. Held that if the judgments and decree df the District 
Court in suits Nos. 18 and 19 were final, the principle of res 


judicata must apply. Held that as the case stood, the decisions of . 
the District Court’were final as regards the validity of the convey-: 


ance from K: P. to Bhansilali, since so far as Bhansilall was 


concerned, he was not’a party to the former appeals to the High. 


Court,’ was not a party to the applications for leave to appeal 
to the Privy Council and was not and could not be’a’party to the 


' Privy Council appeals.- Held also that ‘the mere ‘contingency or 


possibifity that their Lordships” of the Privy Council might come 
t6:a decision which may affect the finality of the District Court's 
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decrees as regards Bhansilall was too remote and too hypothetical 
for ‘the Court to hold that it in fact had made the District Court's 


decrees not final. 
V.P.R.V. CHOKALINGAM CHETTIAR v. MAUNG THA OH AND 
OTHERS... ews eae ang ae 


RESTORATION OF APPEAL DISMISSED - FOR sh ct Piient low down 


in the causc list of the Court but called early in the morning owing to 


- unforescen circumstances and advocate absent in CONSEGUERCE—... 


Whether sufficient cause for restoration under the circumstances— 
Inherent powers of the Court, circumstances calling for. the exercise 
of. The decision of one Judge on the facts before him ‘that 
sufficient’ cause has not been shown for: the restoration of the 
suit or appeal. cannot provide. precedent for other judges on 


‘Similar application. On questions of fact or matters of discretion, - 
there can be.no precedent.. Each judge is entitled to come to the. 
conclusion he thinks right on questions of fact and in matters. 


of discretion. The petitioner's appeal was dismissed for default. 


On the day fixed for its hearing the appeal stood seventeenth. 


on the cause list for the day but through some untoward concatena- 


tion of events it was called at 12-30 p.m. which-was an hour much: 
earlier than petitioners' advocate could havé reasonably anticipated. 
and which circumstance accounted for his absence. Held that. 


whether. there was a sufficient cause or not in the circumstances 
above narrated the case was an eminently, proper one'in which the 
Court should exercise its inherent jurisdiction to restore it for the 
ends of justice, provided the respondent was protected in the 
matter of costs. Pilasrai Laxminarayan v. Cursondas Damo- 
dardas, A2. Bom. ai Maung Than v. Zainat Bibi, 
3 Ran. 488—referred to. 

MausxG SAW AND EIGHT v. MA Bwin Byu “vs ae 


_ SPECIFIC Rewier Act (I or 1877), SECTION 42, SUIT UNDER, FORA 


DECLARATION OF PLAINTIFF'S RIGHT TO ATTACH ‘HIS JUDGMENT-. 
DEBTOR'S SHARE IN CERTAIN PROPERTY WHETHER MAINTAIN- 
ABLE—Civil Procedure Code {V of 1908), Order XXI, Rule-63, 
suit under, proper remedy. Relief by declaratory decree. is a 


- creation of statute and ought not to be arbitrarily’ ‘extégded, 


There igs an essential difference between the position of a person 
who is claiming a declaration of his own right and that of a decree. 
holder who claims a declaration of the right of his judgment- 
debtor. Held that’ ‘section:42 of the Specific Relief Act ought not to 
be interpreted so ds. to cover a suit by a decree-holdér for a 
declaration. of his judgment-debtor's title. Deokali Koer v. Kedar 
Nath, 39 Cal. 704; Chan Tat Thai v. Ma Lat, 9 B.L.T. 90; 

Nagendra Lal Chowdhury v. Fani Bhusan Das, 45 Cal. 785— 
referred ‘to::..The Societa. Coloniale Utaliana v. Shwe Le, 4 B.L.R, 


252—dissented from. 


K.R.M: 2A. FIRM v. Maune: ‘Po THEIN AND THREE . eS 


FRADE - Marx—Complainants' trade mark.on goods. in possession of 


accused—Manufacturer's mistake in either putting the trade mark 
onthe goods or in sending the goods to .the wrong party, from, 
whom purchase made by accused in good faith—Indian Penal Code. 
(XZV of 1860), sections 28, 480, 482 and.486. The accused was in 
possession of certain goods which bore: the complainants’ trade 


‘mark...It was clear that the manufacturers of the goods in Japan. 


had ‘by mistake either put, the .complainants’ trade mark on 


the goods’ or had forwardéd the. goods to a wrong party from’ 


whom the ‘accused had purchased them in good faith.- Held that 
the accused had sae Commnithed an offence under section 486 of the 
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Penal Code because the mark was not counterfeit as defined by 
section’ 23 nor could it be said that he had committed the offence 
under sections 480 and 482 because there was no intention on his: 
part to defraud. Motilal Premsuk v. Kanhelal Das, 32 Cal. 969 


—folloxed, 
Syon SHEEMAN. & Co. v. R. SOLOMON aut dee 16 


USUFRUCTUARY MORTGAGE, INVALID FOR WANT OF REGISTRATION— 
Evidence Act (I of 1872), section 91—Oral evidence whether adimis- 
sible to prove morigage. Between a case resulting in an inchoate 
mortgage arid that resulting in an inchoate sale, different prin- 
ciples apply to the question of the admissibility of oral evidence. 
In the latter it is open to the party in possession of the land who 
has bought without obtaining a registered. deed of conveyance 
‘to sue for specific performance of the contract to sell ; but there is ~ 
no right to sue for specific performance by a mortgagor who has 
given his land in mortgage without securing his right of redemp- 
tion by registered deed of mortgage. Held that where in a 
suit for redemption of Jand the plaintiff alleges that possession 
was given to the defendant by way of security for a loan of Rs. 100 
or upwards but no registered deed was executed to evidence the 
transaction, oral evidence to prove the transaction is inadmissible 
and the suit must be dismissed. Semble,—in a case such as above, 
it may be open to the plaintiff to bring a suit for possession based 
solely On his title and pray for a decree for possession conditioned 
on equitable grounds on repayment of amount borrowed. Ma 
Hiwe v. Maung Lun, 8 L.B.R. 334—followed. Maung Myat Tha 
Zan v. Ma Dun, 2 Ran. 285— distinguished. 


MAUNG SaN.MIN v. MAUNG Po Haine ee ow  - 
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Rangoon Series. 


‘FULL BENCH.. 


Before Sir Sydney Robinson, Kt., Chief Justice, Mr, Justice Brown a 
Mr. Justice “Doyle. 


MAUNG SAN MIN. AND’ ONE. 
v. ia 
MAUNG PO HLAING anpD oTHERS:* 


Usufructuary mortgage invalid for-want of registration —Evidenee Act (I ‘i 
1872), sé&tion 91—Oral evidence, whether admissible b prove. mozigage. - 
‘Between a case resulting in an inclfoate mortgage and that resulting i in-an 
- inchgate sale,* different principles: apply tosthe, question ef the admissibility 
of oral evidence... In the latter, it is open: to, ‘the parfy i in possession of the 
land who has bought without* obtaining a registered deed - of” conveyance 
_to sue for specific pérformanse of the ‘contract,to sell 5 ‘but, there is tio right 
2 

to sue for specific performance by a ‘mortgagor wha Has” given his land in. 
‘midrigage without securing his right -of redemption by. a registeréd deed ‘of 
- mortgage. 

Held ‘that where in a suit for redemption of land, the plaintiff alleges 


that possession was given to the defendant by way of ‘sectitity for a loah. 


of Rs. 100 or - upwards but no registered deel was exécuted’to evideiice - 
the trahsaction, oral evidence to prove the transaction is’ inadmissible and the- 
‘suit must be dismissed 

‘ Sémble.Sin-a casé stich as ‘above, it- “may “be ‘open -to the plaintiff ‘to 
bring a suit for possession based solely on his title and ‘pray ‘for a ‘decree: for 
possession conditioned on equitable grounds on ‘epaymess of the amount 
boriowed. 

‘Ma_Htwe v. Maung Lun, 8 L:BR. “334~followed. 

aoe Myal Tha Zan v. Ma Dun, 2. Ran. 285—distinguished. 


This Was. a-réferénce madé by “Mr. ‘ilstic’ ‘Cake 
in” special, Civil: Sécorid Appeal No, 303 of 1923' ‘against 
the decrée of the, District Court of Myaungmya if 
ts. Civil’ Appeal No. 98 of 1923. The facts ‘of the 
lise drid,the learned Judge’ s views on the quéstion 
“of law involved will appear - from. the Order, of 
“Reference | ‘reported below... 

“""_-® Civil Reference. No, 8 of 19. 




















1925 


June 22, 


1925 


MAUNG SAN 
MIN AND ONE 
U. 
Maune Po 
HLAING AND 
OTHERS. 


INDIAN LAW REPORTS. [Vor. IV 


“The plaint in this suit set out that the plaintiffs 
had borrowed Rs. 125 from the defendants and 
handed over their land temporarily, the land to be 
returned whenever required. The defendants denied 
this and alleged that the plaintiffs had made over the 
land ahsoltitely in salisfaction of a debt of Rs. 355 and 
had agreed to execute a registered deed when required. 

“The plaintiffs’ prayer was for possession of the 
land unconditionally. 

“The Subdivisional Judge held, on the authority 
of Ma Hiwe v. Maung Lun (1), that the transaction 
set up by the plaintiffs was in effect a mortgage and 
that it could not be proved. He further held that 
the defendants had proved the ane for . sale, 
He dismissed the suit. 

“The District Judge considered that the pisiet 
was skilfully worded because it avoided the use of 
the word mortgage. He ‘said that no mortgage was, 
the basis of the claim and that the question whether 
the transaction was a mortgage or a sale did not 
arise. He relied upon two unauthorized reports— 
Maung Aung v. Maung Shwe Lin (2) and Maung 
Po Kin v. Maung Oh (3). He proceeded te consider 
the plaintiff's evidence as to the nature of the 
transaction and held that the plaintiffs had proved 
their case. He considered, however, that the plaintiffs 
were not unconditionally entitled to possession and gave 
them a decree for possession on repayment of Rs. 125. 

“In effect he has allowed the plaintiffs to prove 
an: invalid mortgage and has given them a decree 
for redemption. The transaction set up by the 
plaintiffs, and which the District Judge has held 
proved, was in the nature ofan usufructuary mortgage, 
and would have béén such a mortgage had it been 


(1) (1915-16) 8 L.B.R. 334. (2) (1922) 1 B.L.J. 203. 
(3) (1923) 2 B.LJ. 4. 
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effected by a duly registered deed. Its nature is 
in no way changed by the omission to describe it by 
its specific name. Thus the decision is contrary 
to the ruling in Ma Htwe’s case (1). 

“That was a ruling by a Full Bench of the Chief 
Court of Lower Burma, and remains binding. But 
I think that, in view of the decision of a Full Bench 
of this Court in Maung Myat Tha Zan \, Ma Dun 
(4), this ruling requires reconsideration. In the last 


named case the principle of part performance was: 
accepted, on equitable grounds, and it was held that. 


a person in possession under a saleitwhich was invalid 


for. want. of a registration. deed should be held to. be: 


in.possession under a contract for sale, could set 
this up as a valid defence and could adduce evidence 
to prove the transaction. 

“The equitable consideration on which that 
decision was based'seems to me to apply equally to 


a case such as the present.. If it-is inequitable to 


allow the: giver of possession to recover possession in 


contravention. of his agreement then . it is equally. 


inequitable to allow the receiver of possession in 
contravention of his agreement, : 

~“T am fortified in this view by the case of Jogendra 
Krishna Ray v. Kurpal Harshi.& Co. (5)...In that 
case the defendants had taken a three years tenancy 


of certain premises on an oral agreement. It was. 


held that a tenancy was created in. law. and_. that 
the defendants were liable’ for damaj es when they 


repudiated the tenency within the three years. It 


was laid down generally :— 
“When in a pursuance of an agreement to transfer 


property the intended trarisferee has taken possession, 
oa the ae legal documents aye aiat: : been” 


14) (1924) 2 Ran. 285. (5) (1922) 49 Cal. 345. 
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executed and registered, the position is the same as. 
if the documents had beén executed, provided that 
specific performance can be obtained between the 
parties to the agreement in the same court and at 
the same time as the subsequent legal gegen falls 
to be determined.’ 

“Reading this case along with Myat Tha Zan’s (4) 
it would seem that the transaction in the present case 


must be considered as an agreement to mortgage 


and that the plaintaiff is ‘entitled to prove and to- 
enforce it. But this . conclusion is opposed to the 
decision in Ma Hitwe’s case,’ 

I therefore refer _ the following . question ~ for: 
decision by a Bench or a Full Bench as the ‘Chief 


Justice may direct :=— 


“1, When. a. plaint. alleges that possession of, 
immoveable property has been given to the defendant. 
as security for a loan of Rs: 100 or upwards. 
but without the execution of any regtstered’ instru- 
ment, is. oral evidence admissible to cans ‘the 
transaction ?. 

“2. Tf so, and if the. transaction is aravee: is ; the 
plaintiff entitled to a decree for recovery of possession 
of the property on|payment of the amount of the loan ?’” 

The reference was heard in due course by a 


Full Bench composed of Robinson, CJ. and’ Brown 


and Doyle, JJ. . 
-Banerjifor the Appellants. 
Mukerji—for the Respondents. 


Rosinson, ‘ C.J.—The questions ‘referred : to for 


‘decision by the Full, Bench are (1) When a plaint 


alleges that possession, of immoveable property ‘has beeni 
given to the. defendant ; as security for a loan of 
Rs. 100 or upwards but’ without the execution of any 


registered instrument. is oral. evidence admissible to 
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prove the transaction ? (2) If so, and if the transaction 
is proved, is the plaintiff entitled to a decree for 
recovery of possession of the property on payment of 
the amount of the loan ? 

It may be open to question in this case whether 
the plaintiff sued basing her claim on a usufructuary 
mortgage but.the learned Judge finds and for the 
‘purposes of this reference, I think we must take it, 
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that the suit was based on. the alleged usufructuary . 


thortgage. That being so, the case falls within the 


‘purview of the Full Bench Ruling in Ma Htwe v.— 


Maung Lun (1). The suit should therefore be dismissed 


and no question of the admissibility of oral evidence. 


to prove the transaction arises. It must be remem- 
- bered that there-is a marked distinction in these cases 


- between those relating to an inchoate mortgage and. 
‘an inchoate sale. In the’ latter it is open to the party 


‘in possession of the land who has bought without 
obtaining a registered deed of conveyance to sue for 
specific performance. of the contract to sell. There. 
‘is no right to sue for specific performanee possessed: 


by a mortgagor who has given his land’in mortgage . 


without securing his right of, redemption by a regis- 


tered deed of. mortgage. - - There. is no contest between - 


the Full Bench Ruling cited and the Full Bench 


decision in Maung Myai Tha Zan v. Ma Dun (2). This. 
being the state of the law the second. question referred . 


‘does not arise at all but I think it will be well to explain 
my views on this somewhat difficult : ‘question: “Had 
the plaintiff brought a suit merely alleging that she 


‘was the owner of the land and. that the defendant | 


was in wrongful ‘possession thereof’ and.’ claiming a 

decree for possession based: on her title alone. there. 

would be no objection to; such ‘a suit: lying. . I note. 

that. in. the order of. reference in Ma. Htwe's case 
~ () 91S16) 8 LBR 334 (2) (1924) 2°Ran. 285. 
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Sir Charles Fox suggests this : had such a suit been. 
brought and the defendant had replied that he was. 
in possession under a contract of sale which had not 
been contemplated by the execution of a registered 
deed it would be open to the defendant to lead 
evidence to prove a contract. to sell and if he had 
established that contract he would have. been’ entitled © 
to retain possession’ even. though he had not a 
properly registered conveyance. That is laid down 
in. Myat Tha Zan’s case and is. in accordancé 
with a large number of authorities of other Indian 
High Courts. It would be also open to him to sué™ 
for specific | performance and on obtaining a decree, 

to complete his title. Even if he had. failed in such 
a suit he would still be entitled to retain: possession 
as against the: plaintiff. 

In my opinion it was open to the plaintiff in: this 
case to have brought a suit based. solely on. her title. 
Defendant admits her title and if. she fails: to: prove. 
the contract to sell which she -alleges, the. plaintiff. 
would be entilled to a. decree. That decree’ must be 
made conditional on her repaying the money advanced 
not: with the intention of granting her. practically a: 
-decree for redemption ‘but by: ordering repayment ont 
equitable grounds and even if this were held to be 
impossible on the ground that no. charge is’ created 
on the land for the -amount advanced, it would be 
open to the defendant ‘to bring a suit for ‘the return 
of the money. The redson why different principles: 
apply to the admissibility of. evidence to prove a 
contract to mortgage and a contract to sell is that in: 
the latter defendant, ‘is: Naples to. ‘claim -Apavide: 





The answer to the’ ‘fir 


that’ evidence. in’ order’ to obtain from. 
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equitable relief in the shape of a decree, conditioned, 
subject to the réturn of the money advanced. I would 
answer the second question referred to in the negative 
on this suit as it is held to have been framed. 


Doy te, J.—I concur. 


Brown, J.—I agree that the answer to the first 
question. referred must be in the negative. If a suit 
is brought to redeem a mortgage, which is invalid 
for: want of a registered deed of sale, that suit must 
clearly fail and evidence cannot be proweht to prove 
the transaction. The finding in Ma Htwe v. Maung 
Lun (1) on this point does not, in my opinion, conflict 
with the Full Bench decision in Maung Myat Tha Zan 
v. Ma’Dun (2). 1 also agree with the remarks of the 
learned Chief Justice as to what the position would be 
if the: plaintiff had brought a suit merely alleging that 
she was the owner of the land and that the defendant 
was in ‘wrongful possession ‘thereof ‘and claiming a 
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decree for possession based on her title alone. In = 
such a suit, it would be open to the defendent to 
bring -eyjdence to show that he. was in possession — 


‘under a contract of. sale and it would then probably. 
be. open to thé plaintiff to bring rebutting evidence: 


to show what the terms.of the contract’ really were, 
,From a perusal of the plaint, it seems to me to be at 
least’ open to doubt whether the plaintiff did not 
_ bring a-suit of this nature in the present. case, but that 
is not the question which has been. referred to us 


“and the learned Judge who has referred the matter’ 


‘would: appear to hold otherwise. .My. answer to the 
first question referred BEng in the: negative, the ‘second 
question does not arise. 





(i) (1915-16) 8 LB, 334. (2) (1924) 2 Ran, 285. 
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APPELLATE CIVIL. 


Before My. Justice Rutledge, ene LOSES, and Mr. Justice Brown. 


1925 cP BY: CHOKALIN6HAM CHETTIAR 
Aug. 26, 
MAUNG THA O anD pene v. B. ABIRCHAND 
AND ANOTHER.* 


Res judicata—Different groups of lands transferred under one and. same. 
conveyance by A to B—Suits in respect of onc group instituted by C: against 
B and persons deriving title through him disputing validity of conveyance 
On dismissal of suits by Trial Court appeals preferred by C.to High 
Court and subsequently to Privy Council but without making B par ty Respou~ 
dent—Pending Privy Council appeals further suits in respect. ‘of. another 
group of lands instituted by C in which. validity of conveyance from. A to 
B again agitated—Decision in the first suits, whethera bar to the later 
suits—Mere contingency or possibility of Privy Council coming to a decisiow 
which ‘may affect. finality. of ‘decrees in the.first suits, whether too remote . 
or hypothetical to warrant Court to. hold the Said decrees not final. 
Several. groups of lands were transferred by the Chettyar firm of K. P. to 
Bansilall Abirchand, the first Respondent in the second of the present appeals,. 
under one‘and the same registered conveyance. In respect of one group of 
the lands so transferred suits Nos. 18 and 19 of 1921,’ were instituted in 
the District Court of Pégu by the present appellants against Bansilall and 
certain persons -deriving title through him in which the validity..of the 
‘conveyance from K. P. to Bansilall was disputed. The District Court having: 
‘held the conveyance valid and dismissed the suits, appeals were preferred. 
by the Appellants to the. High Court but without making Bansilall a’ party- 
Respondent ; these appeals also were disrnissed, the High Court’ holding that 
the Appellants could not succeed in the absence of Bansilall as Respondent © 
and. also that, it being long after the. period of limitation for the institution © 
of appeals had expired, the. Appellants could not be permitted at that ‘stage 
to’ make Bansilall .a party. Against these decisions the Appellants, after 
‘obtaining leave, had preferred appeals to the Privy Coungil. The: Appellants, 
however, during ,1 the pendency of the’ said appeals instituted in. respect of 
another «group, of the lands further suits against Bansilall and the persons 
‘deriving title through him, in which again the validity of the conveyance > 
executed. by K.P. in. favout. of Bansilall was she matter ii | and sub- 
s stantially i in issue. 
~ Held, that if the jedgihenis ‘and decree of the District Court in suits Noss 
“18 and-19 were final, the principle of. res judicata ‘must applys eo 
- Held, that as the case,stood the Gocisions of the Digtrict Coit weret final as: 
: regards the validity ofthe conveyance from K.P. to Bansilall, “ainee, $0 far 
‘as Bansilall was concerned, he. was not-a patty to the former appeals to the 
High Court, was not a pay to the Sepia TRE for leave’ to ein to the 
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© Civil First Appeals a i9y at'201 of 1924, 
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Privy Council, and was not and could not be a party to the Privy Council 
_Appeals. : 
‘Held also that the mere contingency or possibility that their Lordships of the 

Privy Council might come to a decision which may affect the finality of 
the District Court’s decrees as regards Bansilall, was too remote and too 
hypothetical for the Court to hold that it, in fact, had made the District Court's 
decrees not final. . 

Aiyangar—for Appellant. 

Rahman—for 1—7, Respondents Appeal No. 

Kya-Gaing—for 8—13 Respondents 192. 

Cowasjee—for 1 Respondent 

- Appeal No. 201. 
Foucar—for 2 Respondent 


RUTLEDGE, C.J., AND Brown, J.—These are two 


1925 
V.PLR. WV. 
CHOKA- 
LINGAM 
CHETTIAR 


Uv. 
MaunG THA 
O AND 
OTHERS 
UY 
B. 
ABIRCHAND 
AND 
ANOTHER. 


appeals from the decision of the District Court of Pegu — 


deciding that the questions in issue were res judicata by 
reason of the decision in Civil Regular Nos. 18 and 19.’ 
of 1921 of: the District Court of Pegu, the decision . 


of which was confirmed on appeal to this Court in 
Civil First Appeals Nos. 242 and 243 of 1922. 

_For the appellant it is urged that the decision’ of the 
District Court of Pegu was wrong’in that the subject 
matter of the suits was. quite different and that the 
‘parties: were not the same ; but the main contention of 
the appellant i is that, the teciion of the District Court, 


in C. R. Nos. 18 and 19 of 1921 is not: final by reason - 


of an appeal to the King in Council. 


With regard to the first point, it is true that ae 


subject matter of the two suits is different, namely, 


the lands in litigation. in suits Nos. 18 and “19. of . 


1921, are not the same as the lands in the present 
suits.- But this does not matter because, admittedly 


“the deféndants in the present suits, other, than the’ 


first defendant, derived their title from. the defendant 


‘Bansilall Abirchana who, in turn, derived his’ title - 


‘from the K. P. Firm. ‘The matter. directly ‘and 


‘substantially in issue in suits Nos; 18 and 19 was 
whether the transfer by the’ K, Pe Firm ‘to Bansilall 
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Abirchand was valid. The District Court decided 
that it was. That is the matter which is’ directly 


and substantially in issue in the present two suits; 
although the properties in these two groups of suits 
were different, they were all originally conveyed by 
the K.P. Firm to Bansilall Abirchand by the same 
conveyance. Consequently the matter directly and 
substantially in issue in the present suits has been 
directly and substantially in issue in-:the former 
suits between the same plaintiff andthe same 
defendant, or the defendant under whom they and 


- each of them claim. That being so, we .are. clearly 
of opinion that, if the judgment and decree of the 


District Court in suits Nos, 18 and 19 are final, the 


‘principle of res judicata must apply. A more: 


difficult question arises upon the second. argument. - 
For respondent No. 1. in the second of ‘these 


~ appeals Mr. Cowasjee (and~ the other learned. advocates: 


for-the other respondents have adopted his - argument) 
contends that, though the validity of the conveyance 
from the K.P, Firm ‘to Bansilall Abirchand was 
directly and substantially in issue in the District: 
Court in suits Nos, 18 and 19 of 1921, and though 
the Court decided against the present appellant’s. 
contentions and -held that the conveyance was 
perfectly valid, the appellant did not prefer an appeal. 
so far as Bansilalf Abirchand was concerned ; and that. 
consequently, the findings of the District Court, on 
these issues, are ‘final; that this Court dismissed. 
the appeal which the ‘present. appellant preferred 
against the other respondents ; that, though this Court: 
has granted a certificate to appeal to. the King in- 
Council, Bansilall Abirchand is not a party to that. 


appeal, and that, consequently the finality of the 


District Court’s decree - is not in gestion. so far as: 
Bansilall Abirchand is concerned. 
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Mr. Aiyangar draws our attention to the order of 
this Court granting a certificate ;to appeal in which 
we said that it is clear that the appeal does involve 
substantial questions of law, namely, whether or not 
this Court was right in holding that the appeals 
could not succeed in the absence of Bansilall 


Abirchand and E. N. M.K. Chetty Firm, as respond- 


ents, and whether it was right in refusing to allow 
them to be joined as respondents after the. expiry of 
‘the period of limitation allowed for the institution of 
appeals. He urges that, as there is a possibility of 
their Lordships of the Privy Council reversing the 
decision of the Appellate Court and ordering that 
Bansilall Abirchand be made a respondent,—and if 
their Lordships should take this course,—the finality 
of the District Court’s. décree would. be no longer 
in existence, and he relies upon certain decisions 
reported . ei, LLR. ‘Vi Bom. af page 110, LL.R, 


XXIV Cal. at page 616 and XI All. at page 148.. 
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We do not think that those: decisions — touch the _ 


point before us. 
It is clear that so far as Bansilall Abirchand was 


concerned, as the records stand~ at . present, ‘the. 


finding with regard to the validity of the conveyance 


to him is not in question since he was nota party- 


to the appeals to this Court, was not a party to the 
application for leave to appeal to the Privy Council, 
and is not and cannot be a party to the Privy 


Council appeals, As the case stands, so far as the 


records of this Court -are- concerned, the decision 
is final; and the. mere contingency or possibility 


that their Lordships of the Privy’ Council may come — 


-to.a decision on the appeal at present contemplated 
- with. the present respondents which may affect the 
finality of the District Court’s decree so far’ as Banisi- 
» Tall Abirchand i is concerned, is, in our © opinion, too 


49 


1925 
V. PL RLV. 
CHOKA- 
LINGHAM 
CHETTIAR 
UV; 
‘MAUNG THA 
© AND 
OTHERS 
Uv. 


_ABIRCHAND 
AND 
ANOTHER 
“RUTLEDGE, 
a 
AND 
‘BROWN, 


i 


INDIAN LAW REPORTS.  [Vot. IV 


remote and too hypothetical for us to consider and 
hold that it, in fact, has made the judgment and 
decree of the District Court not final. 

‘With regard to the’ decisions in VI Bom. and 
XXIV Cal. which were cited as authorities for 
the proposition that, where an appeal was presented 
on two grounds‘and the Appellate Court decided only 
one and was silent as to the other, the principle of res 
judicata did not apply in respect of the issue not 
decided, we. need only ‘say that the principle of these 
cases cannot help the appellant in the. circumstances 
of the present case, because, in. those. cases there 


were appeals and the parties were properly brought 


before the Court. In the present case, so far as 


- Bansilall Abirchand was concerned, there was no 
"appeal and: the Appellate. Court. was consequently 


‘not competent to come to any. decision. with regard 


to the subject matter concerning him. -o* 
For these: reasons we consider that ‘the appeal: 
must-be dismissed with costs. 


VoL. IV] RANGOON SERIES. 


APPELLATE CIVIL. 


' Bofore Mr. Justice Rutledge, Chief Justice, and Mr. Justice Heald. 


SYED EBRAHIM 
v. 
-P. M. SYED KHAN.* 


 Pre-émptiott Suit for, by a co-heir inja Mahomedan estate, whether governed by 


section. 13, Burma -Laws Act (XIII of 1898)—Right of Pre-emption ag 


“Mahomedan Law. 

. There ig.at Mahomedar Law a right of pre-emption between co-heirs ; and 
a suit.for ‘pre-emption by a co-héir of a Mahomedan estate which has not been 
‘partitioned Comes within the meaning of sub-section (1) of section 13, Burma 
Laws Act, and must be governed by: Mahomedan Law: _ 

Maung Pu Zav. Ma Nge Ma, 3 UBR. 184—referred to. 

Ibrahim Saib v. Muni Mir Udin Saib, 6 Mad. H.C.R. 26 —distinguished. 

‘ Hamilton’s Hedaya, 2nd Edition, page 548; Baillie’s Mahomedan Law 
Hanafea, 2nd: ‘Edition, page’ 481 ; Tyabji’s. Mahomedan Law; 2nd- TEdition, 
page 606, Sections 5238. and 5238 ; Wilson's Mahomedan Law;. 5th Edition, 
_ page 280; Sections 356 and 9864—referred to. 

Doctor—for the Appellant. 


£ oucar—tor the. Respondent. 


“RUTLEDGE, €. a AND HEALD, J.—-This is ah appeal. 
from..a.. judgment | of the District Court of Pegu, 


disinissing the plaintiff-appellant’ s suit on a prelimi | 


_ Nary isstie. 

The plaintiff is the son of one Katu ‘Bava whe 
died in February 1923. leaving, according to the 
plaintiff, as. his heirs, ‘himself. and his sistets Syed - 
Bibi and Rahima Bibi. “According to the defendant, 
deceased also ‘left a widow, Ayesha ‘Bibi, .as' one ‘of: 
his Heirs: Subsequently, on the 16th ‘of August. 


1923, bya registered instrament Rahima. Bibi. sold 
or ‘purported to séll her share in her father’s estate 


to the defendant for Rs, 15,000. It appears that the: 
defendant’s father was a ‘brother. of ‘the deceased, 
Katu _Bava, and that consequently -he. is:  e first. 
Pare __°* Civil First Appeal No. 210 of 1924. 
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cousin of the plaintiff. Admittedly he is not an heir 
of Katu Bava. 

The plaintiff alleges that her sale to oe defendant 
was not bond fide; that no consideration passed, 
atid that it Feil was for the purpose of harassing 
the plaintiff in his administration of the estate. .-But 


_the “plaintiff for the purposes of the suit treats the 
- sale as valid, and claims a right of pre-emption over 


his sister’s share. 

The learned: District Judge framed a preliminary 
issue. Is the plaintiff entitled to claim pre-emption 
of Rahima Bibi’s share of inheritance in her father’s 
estate purporting to be sold to the. defendant by 
Ex. A? 

- On this issue the ‘teitned “District Judge ‘held that ; 
pre: -emption ‘was not one of the subjects to’ which 
Mahomedan Law applied | under section 13 of the 
Burma Laws Act and that, as the parties to the suit | 
were Madras Mahomedans by origin, sand as the 
Madras High Court in the case of Ibrahim Saib v. 
Muni Mir Udin Saib_ (VI Madras High Court Reports, . 
page 26)-decided. that.the right was not recognised 
in the Madras Presidency. and that it. prevented. 
freedom of. contract, it was inconsistent with equity: 
and good conscience. The beginning of that Judg-— 
ment, however, shows that the pre-emption there . 
daheet ves entirely different from the one claimed. 
in the present suit. In that case it was. whether a 
Mahomedan can exercise the. right’ derived from~ 
neighbourhood to insist’upon “the. salé by a Hindu - 
being made to him instead of to another Mahome-. 
dan. We agree with the learned Judges in that. case. © 
that | pre- emption ex-jure vicinitatis may be sha 
oppressive and not.be encouraged. carr 

The right. claimed in this case is not?by- reason . 
of neighbourhood, but by- reasori of being. a 
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co-sharer. -From the terms of the sale deed, Ex. A, as 
well as from the pleadings, it seems clear that 
the estate of Katu Bava, deceased, has not been 
partitioned between the heirs, and that they are 
consequently co-sharers; and as the claim of pré- 
emption rests solely on the fact that the plaintiff and 
the vendor are co-heirs to the estate of Katu Bava, we 
consider that it is one of the subjects to which 
section 13, sub-section (1), of the Burma Laws Act 


applies and that consequently it must be governed 
by Mahomedan Law. The same view is expressed: 


in the case of Maung Pu Za v. Ma Nge Ma (1). 
There is ample authority for the proposition that 
there is right of pre-emption in Mahomedan Law 
between co-sharers, and the parties to.the.suit are 


Sunni Musalmans governed by the Hanafi law—see 
Hamilton’s Hedaya, 2nd Edition, page 548; Baillie’s 


Mahomedan Law Hanafea, 2nd Edition, page 481; 
Tyabji’s. Mahomedan Law, 2nd Edition, page 660, 


Sections 523B, and 523E ; and Wilson’s’: Mahomedan - 
Law, 5th Edition, page 380, Sections 356 and 356A, © 
In these circumstances we consider that the 


appeal myst be allowed with costs-and that the case 
‘must be remitted to the District Court for. trial. 


Under. Section 14, Court. Fees » Act, -apfiellanit is ° 
‘entitled to a certificate for refund of Court Fees on’ 


appeal. 


(Qt) HLU.BR. p. 154 at p. 159. 
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_crade- inark—Complainant’s trade-mark on goods’ in possession of actused 


plainants trade-mark. It was clear that theSmanufacturers of ‘the - goods i in; 


“or had forwarded the goads toa wrong party froin whom - the AccuséaR 
_purchaséd: them in good faith. : 


INDIAN LAW REPORTS. . [Vor. IV 


APPELLATE CRIMINAL. 
Before M rn. Justice Chari.’ 
_ SYON SHEEMAN-& CO. 


Ve 
R. SOLOMON.*. 








Manufacturer's mistake in ¢ither putting the trade-mark on the-g “goods: Ow : ~ 
sending the goods to wrong. party jrom whom put chase made by . accused, ae 
“ good faith*Indian Penal Code (xLV of tal, sections 486) and 28, 480. diniet 
TN ieee eee P are es sis Mond 
a aie 


The: accused . “was in* ‘ possession Of. certain ‘goods: which: bore: the: co 






Japan had by" inistake, either put the complainant’s ‘trade*mark on the. goods’. 








‘Held that the accused had not comritnitted : an + eeenes eae sock, 486 : 


“of the Indian: Pehal Code’ becauseathe mark was not: counterfeit as* defined 
-by section -28, ‘nor r could it be Said- that” he had committed an’ offence ae 
sections 480 and 482 because there was no intention ‘on his part to defraud. 


” Motilal Premsuk v. Kanhelal Dass, 32 Cal. 969—jollowed. 
- Jeejgebhioy—for the “Applicant. 


Cuary, J: aD his igan’ application i in réevisidri against: 


‘an. order of discharge: by. “the Western. Suibdivisional” 


Magistrate: of Rangoon. “The ‘facts of ‘the case “ane 
that: one Syon Sheeman, ‘the domplainant; had:a Trade 
“Mark «in Tespéet: ‘of ‘sorte sporcelaiti, goods’ and.‘ that 
the name: of Syon *Shéeman & ‘Co. also appears Gf 
‘the goods. The accused R. Solomon had certain 
goods with these marks ,ins ‘his possession which... 
admittedly he -had. not purchased. from: the com-' 
plainant. The complainant charges the accused with, 
having “committed an offence eunder section 486, 
Indian Penal. Code. In the cofnplaint he: oe that. 





* Criminal Revision No. 1020-B of 1928 from the Judgment of the Diatle 


; Magistrate, Rangoon, in. hi? Criminal Regular No. 316 of 1925. 
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the accused may be charged under such other section _ 


-or law as the Cg ‘ may consider proper. 

at seems t@&.c that both the complaint and 
‘revision to this Court are entirely misconceived. The 
facts. are’ quite clear. Certain goods came from 


Japan and. apparently the manufacturers of the goods . 


which were ‘sent to Suzuki & Co. from whom the 
-accused got them. through Messrs. Sherazee, either 


put the trade mark.of the complainant by wniistakce or 


‘sent the goods hy mistake to Messrs. - Suzuki & Co. 
The evidence leaves*no room for doubt ‘on this point 
and Horiwo who is working in the complainant’s 


office and.. who, ifthe matter was anything but a 
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anistake, could have ‘given evidence to that effect’ was - 


#iot called, by the complainant. The. Magistrate in’ 


these circumstances. discharged the accused: I have 


not ‘the least doubt that that is the correct and proper. 


order. The whole: thing Was'a mistake and the accused 
-offered to make over the goods to the complainant 
on receipt. of their: cost. price. Instead of closing with 


this vety reasonable offer, the complainant insisted. 


-on: the* accused returning ‘thé consignment to Japan 


‘or déstroying the goods. It is difficult to imagine: a_ 


more. unreasonable attitude: “The accused has not 
‘committed any offence under section 486 Becainsé the 


marks are not. “counterfeit ” as defined by section~ ‘28 
of the Indian. Penal Code which involves.an intention — 
fo practise deception. nor can it be said that an . 
offence has been committed under sections 480° and. 


482 of the Indian Penal Code becatisethere was -no 


intention ta. defraud on the: part of the accused: A’ 


case véry similar to the present one is found reported 
as Motilal. Premsuk. v. Kanhelal_ Dass (1).'.1 there- 
fore’ dismiss the application, 
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_APPELLATE CIVIL. 


Before Mr. Justice Carr. 


MAUNG SAW AND EIGHT OTHERS 
vip 


MA BWIN BYU.* 


Restoration of appeal dismissed for défault--Appeal low down in the Cause List 
of the Court but called carly in the morning owing lo unforeseen circum- - 
stances \and abvocate absent in consequence—Whether sufficient cause for: 
‘vestoration, under the circumstances—Inherent powers of the Court, circum - 
stances calling for the exercise of. 


The decision of one Judge on the facts before him that sufficient cause has’ 
not been shown for the restoration of a‘suit or appeal cannot. provide precedent 
for other Judges on similar applications. On questions of fact or matters of.” 
discretion there can be no precedent, Each Judge is entitled to come to 
the conclusion he thinks right on questions of fact and in matters of discretion. 

‘The Petitioners’ appeal was dismissed for default... ~ the day fixed for its: 
hearing, the appeal stood seventeenth in the cause-lis. dhe day, but through~ 
some untoward concatenation of events, it was caMMiygat 12-30 p.m. which 
was an hour much earlier than’ Petitioners’ advocate could have ee 
anticipated and which circumstance accounted for his absence. 

Held that whether there was sufficient cause, or not, in the circumstances: 
above narrated, the case was an eminently proper one in which the Court 
should exercise its inherent jurisdiction to restore it for the ends of justice;. 
provided the respondent was protected in the matter of costs. aa 2 
Pilasrai Laxminarayan v. Cursondas \Damodardas, }.L.R. 42 Bom. 82—- 
jollowed. ; 

- Maung Than v. Zainat Bibi, 3 Ran, 488—referred te. 
_Jeejeebhoy—tfor the Petitioners. 
Duitt—for the Respondent. 


Carr, }.—The petitioners’ appeal was dismissed for-' 
default and this is'an application to restore it. I¢ 
is stated that the appeal was the seventeenth on the: 
list for the day but that through. some: untoward. 
concatenation of events it was called at 12-30 p.nt: 


-much earlier than petitioner’s advocate had anticipated; | 


These facts are not denied but it is contended that they 
do not furnish sufficient cause for restoration. I havé- 


been referred to a very recent case decided by a- 


* Civil Second Appeal No.-150 of 1925.: 
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bench—Civ:. Mis. Appn. No. 167 of 1925—but on 
referring to that case I-find that the facts differ greatly. 

" The présent -case is very similar to that of 
Pilasrai Laxminarayan v. Cursondas Damodardas 
(1), in which a case fourteenth on the list had been 
called on before 12-30 p.m. The learned Judges, 
following an earlier Allahabad case, were of opinion 
“that the. case was one.in which, whether there 
was sufficient ‘cause or not, the Court should : exercisé 
its inherent’ jurisdiction, to restore : the: case for the 
ends of justice,’ provided the defendant was. amply: 
protected in the matter of costs.” 


That is, in-my view, .a correct view of the: matter 


and I shall follow that decision. 


sith should mention | also. the. case. of Maung Than 
v. Zainat Bibi (2), which was also cited - before - ‘mei: 


The facts there were different and the judge - expressly 


held that they . were not such as to make. out:a case. 


for the exercise of. the inherent power . of the Court, 


In. this connection’ I would quote-with approval “the: 
following words from the judgment. of the. learned. 
Chief Justice in the Bombay case above cited :—. 


* But it ig dfficult to. see how a decision of one 
Judge on the facts before him ‘that. sufficient cause 


has not been shown: for the : restoration. ofa suit can. 


provide a precedent for other : Judges on . similar 
applications. On questions of. fact or. matters of 


discretion. there can be no’ precedent. Each Judge 


As’ entitled.to come to the conclusion: he thinks right 
on questions. of fact and i in matters of discretion.” 


‘On. my. view iof. the circumstances. this: is an: 


eminently. proper case for restoration. 


‘The appeal is restored to the file but the petitioners 
must’ pay to the respondent. two gold: mohurs as the 


cost of his application. ae 
(1) (1919)°42 Bom. 82. (2) (1925) 3 Ran. 488, 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Chari. 


MA THAN MYINT anp two 
Oy 
MAUNG BA THEIN.* 


In forma pauperis, order granting leave to sue, not a “judgment” and therefore 
not appealable—Clause 13, Letters. Patent, 

An order granting leave to file a suit in forma pauperis, is not an order 

affecting the decision of the case between the parties ; it relates to the institution 

of the suit and affects only the right of Government to obtain Ws faa of Court- 


. fees. 
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Held, Gercloce: that’ such an order is nota ‘judgment es witbes the meaning 
of Clause 13, Letters. Patent, and is, accordingly, not appealable.: ; 
_ Appasawmy Pillay v. Somasundram. Mudaliar, 1.L.R. 27 Mad. 437; Secre- 
tary of State v. Jillo, I. L.R. a All. 133 ; Mumtazan v. Rustular, LL. R, 23 
All. 365—referred to. 

Babu Sa v. Purshotam Sa; 47 M.LJ. 932—dissented from, 


Mr. Tun Byu—for the appellant. 


HEALD AND CHARI, JJ.—This is an appeal aaah: 
an order of the Judge sitting on: the Original Side 


‘allowing the plaintiff. to file a suit in forma pauperis. 


The appellants were the respondents. in the trial 
Court and they now appeal. The point fo consider-. 
ation is whether the order is a judgment within the. 
meaning of clause 13 of the Letters Patent. The 
meaning of the word “‘ judgment” has been considered 
in more than one case recently and it has been held. 
that an order will be a_ “judgment ” within the. 
meaning of clause 13 of the Letters Patent if it decides 
some right in controversy between the parties. 
Almost every order does ‘in a sense decide some 
right but the right. referred to is the substantial 
right which is in issue in the suit or some part of. 
that right. In the case of -Appasawmy Pillay v. 








* Civil Miscellaneous Appeal No. 189 of 1925... 
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Somasundram Mudaliar (1) the Madras High Court 
held that there was no appeal under the Letters 
Patent against an order by a single Judge refusing 
-to give leave to appeal in forma pauperis. In a very 
recent case Babu Sa v. Purshotam: Sa (2) a Bench 
of the same Court had distinguished that case and 
expressed an opinion that the law confers a substan- 
tial right in allowing a. plaintiff, who holds a good. 
case in law, but no means to prosecute: it, to-sue in 


forma pauperis’ and that an adjudication on such a. 
right is a “ judgment” and therefore. appealable. The 


ae so conferred is however. nota right in which 


e defendant is interested except indirectly... In the 
case of the Secreiary of State v: Jillo (3):. which was 
an appeal from an order rejecting ‘an application to: - 
use in forma pauperis it was held that such an order 


was not a decree, That case was an appeal under 
ithe Civil Procedure ‘Code but there is a passage in the 
judgment..which runs as follows—‘ The order before 
us was not-an adjudication in any stage of a suit. 


It was passed up on an application which if ‘granted’ 
would alter the’ order granting it, and only then have 
matured into. a piaint in a suit; It was not therefore’ 


.an: adjudication deciding a right claimed “iti'-a “suit.” 


In‘a later case Mumtazan v. Rusular (4) ‘the same: 
High Court held that an order granting leave to sue 


as a pauper in the Court of first instance cannot, be 


challenged on appeal froma decree in favour of the’ 
plaintiff. The ground of that decision’ was that the 
order granting an application to. sue in forma’ 
pauperis is not an order affecting the decision of the: 


case. ‘Such an order. relates to’ the institution. of. the 


suit. Rea affects only. the righE of the Government to 


B.* 


: or. 





1" (1903) 26°Mad. 437. (2) at Ly. 932, 
(3) (1899) 21 All. 133. 14) (1901) 23 All. 365.0 
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get Court-fees, No controversy: between ‘the plaintiff 


and the: defendant in respect of any right claimed in 





the suit can possibly arise until: 
admitted. - 
With all respect ‘for the opinion of the learned 


~ the. plaint is 


‘Judges of the Madras High Court we agree with the 


reasoning of the High Court of Allahabad, and we 
hold that the order in question is not a “judgment is 
within the meaning of Clause 13 of the Letters 
Patent and is therefore not appealable.. 

The appeal is acelin dismissed. 





APPELLATE CIVIL: 
Before Mt ¥ desta Heald and Mr Justice compe 
K R.M.A. FIRM. BY ‘THEIR: AGENT. MEYAPPA: 


CHETTIAR - 
ve 
MAUNG PO: THEIN AND: THREE OTHERS." 


Specific Relief Act UI of 1877), section 42, suit aioe: for a ‘declaration af. 


plaintiff's right to attach his judgment-debtors’ share in certain property, 

whether. maintainable—Civil Procedure Code. (v of 1908); Order ae iy 

Rule 63, suit under proper renedy, Coe 

Relief by declaratory are is a creation ar Statute and ought not to be 
arbitrarily extended. ‘i 

There is an essential difference ‘eliecen ‘the. create ofa person who ig 

claiming a declaration of his own right, and that of a genet Oink ‘who claims 
a declaration of the right of his judgment- debtor. 
"Held that section 42 of the Specific Relief Act ought not to be ’ interpreted so 
on to cover a suit by a Spares holdet. for a declaration of his. ieemen|cehtey s 


 Déokali } Koer v. Kedar ‘Nath,. iL. .R. 39 Cal: 704; ‘Chan Tat Thai v. Ma Eak 
OBL.T. 993, ‘Nagendra, Lal Chowdhury v Pani Bhusan Das, 45: Car, 735-4 


' gefexred. to, 


The Sociéta Coloniale Hatiela v. Shiie La 4 B. a R. 252-—dissented fr om. 


P: B. Sen—for the Appellant. ©. 
a oa setae the Respondent. . 
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HEALD AND Cuart, JJ.—In Civil suit No. 8 of 


1924 of the Subdivisional Court of Myinmu the 
present appellants sued the present third and fourth 
respondents with one Ma Saw to recover Rs. 1,058-8-0, 
alleged to be due on a promissory note and 
obtained a decree on confession. | 
_ In the present suit appellants claim a declaration 
-of their right to attach certain properties in execu- 
tion of that decree. They alleged that those properties 
-originally -belonged to Ma Shwe Son, the. mother of 
the third respondent, and that the third respondent was 
Ma Shwe Son’s sole heir, so that the third and fourth 
‘respondents, who. are husband” and wife, are sole 
owners of the properties. They allege further that 
those properties are in the possession of the first 


B 
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respondent, Po Thein, the widower of.Ma Shwe — 


‘Son's: daughter Ma Hman, who predeceased Ma 


‘Shwe Son, and of ‘the second respondent who: 


js a son of Po Thein and Ma Hman. They plead 


that the first and second respondents have no ‘interest. 


in the properties, or in the alternative that the 
second respondent’s interest in’ Ma Shwe ° Son’s 


estate would be one-fourth of the share which his: 
mother Ma Hman would have taken “had she 


‘survived, and they sue for. a bare declaration of their 


right to attach the “interest of the third. and 


fourth. respondents, theif judgment- debtors, in the 
:properties. 


‘An issue was raised i in the trial suit. as to whether - 


-or not the suit was. maintainable, and the learned 
Judge on a consideration of section 42 of ‘the Specific. 
Relief Act and the cases thereunder, held that it Was. 


not. maintainable. 

Appellants appealed to the District Court which 
found that the suit was maintainable and remanded 
it to the’ Subdivisional ' Court for ‘trial. 
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— 19%6 The first and second respondents then filed a second 
KRMA. appeal which came before a single Judge ‘of this. 

a eae Court. He held that the suit was not maintainable, 
Laine -but on- appellants’: ‘application . declared that the case 
v. . was a fit one for appeal. to a Bench: under. Ele 13: 


meee of the-Letters Patent of this Court,’ 
cums. Provision for’ declaratory suits is- made in rier 
ios as “XX!, Rule. 63 of the Code and in ‘section 42 of the: 
Cuan, JI. Specific Relief Act. The present suit admittedly does. 
not fall within the provisions‘ of Order XXI, Rule 63.. 
Section 42 of the Specific Relief ‘Act. provides that. 
any: person entitled to any right as to property may” 
institute.a suit against any person denying -or inter-: 
' ested to deny his title to such right, and the. Court may: 
_ in its discretion make a declaration. that he: is'so entitled,. 
‘provided’ that .no: Coit. shall make any such. declara- 
_ tion . where the plaintiff ‘being: able to seek further 
_telief than a: mere . declaration’ of title omits to do so. 
Order XXI provides. for the attachment of property. itk 
execution of decrees, for objection to such attachment, 
_ for an order of the Court on. such objections, and ior 
a suit to establish the right claimed whefe an objec-- 
~ tion -has ‘been rejected. It is clear. therefore that the: 
ordinary. procedure in: such a’.case as. the present: 
‘would be for appellants: to apply. for. the attachment. 
of the property and if the first and ‘second. respondents. 
objected to. the attachment successfully, to institute - ae 
suit. under . Rule 63.. . They have: not followed that 
“procedure and the question - which | is. before us is. 
whether the procedure which they: have db can 
and should be allowed. } ens 
Before appellants — can “succeed. iby iridst show 
that they have a. right ‘as to. the, property ” in* 
suit. The- only right which they claim: is a. right. 
to attach that property under a decree for moiey.. 
“They do not claim that they have themselves ‘any 
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litle to ‘the property or to any part of it. All that 
they are seeking to establish is that their jadgment- 
debtors have rights as to the properties. 

Appellants rely on the decision of a single Judge 
of the late Chief Court in the case of Chan Tat 
Thai v. Ma Lat (i) which was not officially reported. 
In that case there was an attachment which was with- 
drawn, and the learned Judge held that the decree- 


file'a suit under Order XXI, Rule 63, but could claim 
a declaration under section 42 of the Specific Relief 
Act; We are not concerned to “decide in this case 


whether, where property has been attached and the 


attachment has been withdrawn, the decree-holder: is 
or is not: entitled to’ institute a’ suit, under Order. XXI, 


Rule 63, though we think it desirable. that we should. 


in this connection refer tothe decision of a bench 
of the High Court of Calcutta in the case of Nagendra 
Lal Chowdhury v. Fani Bhusan- Das (ii); . All that 
we have to decide in this. casé is ‘whether where 
there has been no attachment,. the decree-holder 


ought to be allowed to sue fora declaration under’: 


section 42 of the Specific Relief “Act and in.so far 
as that ruling suggests ‘that. such a suit should be. 
allowed,- we ‘are. not disposed ‘to follow. it. i 
‘Appellants rely also on the case of . The Societa 
Coloniale Italiana v. Shwe Le (iii), but in that case too 
there had actually been an. attachment, and it was: 


admitted that the suit could not be: brought within. 
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. HEALD. AND 
‘holder,. having withdrawn his attachment, .could ‘not. 


-CHarr, “Ff 


the. purview of section 42 of the Specific Relief Act, 


What the learned Judges there held was that indepen- 
dently of section 42 of the ‘Act and of the proyisions of 


section 283. (now Order XXI, scseia 63), a decree- holder: 





- (i) (1916) IX Burma Law Times 89. 
(ii) (1918) XLV Calcutta 785. 
(iii) (1907- 08) TV L.B.R. 252. 
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sia _ provided that he has attached the property and. that 
KERMA his hight to. attach has been disputed, has .a right to 
gueir acenr Sue for a declaration of his judgment-debtor’s title. 
‘Curnat From that view we feel bound to dissent, It seems 
wailic ro 12 US to ovérlook the fact that relief by way» of a 
—OTHEIN AND declaratory. decree is a creation. of | statute, vide the 
OvHERS. case of Deokali Koer v. Kedar Nath (iv), and ought 
pire ann. NOt to be arbitrarily extended, and that there. is an 
<Cuaxi JI. essential difference between the position - of a person | 
who is cliaming a declaration of his own right, and - 
that of a decree-holder who- claims a - declaration of 
the right of his judgment- debtor. . But ‘even if that 
decision were corréct its terms would ‘not cover the 
circumstances of the present. case, since in this case 
the decree- holder has not altiched. the. property. 
Reading’ Order: XXI, Rule 63, and section 42 of 
“the Specific” “Rélief: Act (including of course the 
_ proviso) together, we aré. of opinion that a suit under 
“Order XXI, Rule 63, is intended to be sole remedy of | 
@ decree-holder whose claim to attach property has 
been disputed, . and’ that section 42 ought not to be 
interpreted SO as ‘to cover such’ a- case, since the” 
-decree- holder does- not claim any right ae his own 
dn the property, and so far as he claims ‘any right 
‘as to” the property, provision’ has been made for. 
‘his establishing that right by the procedure provided | 
‘in Order XXI so that it would be a wrong exercise 
-of - discretion ito allow him to plains a He claration 
“under section 42). 

We therefore hold that the decision. of he Judge 
-of this Court was correct and we disrniss the -appeal, 

advocate’ s fee to be’ five gold: mohurs. 





(iv) (1912) XX XIX Calcutta 704. 
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FULL BENCH (CIVIL). 


-Before Str Guy Rutledge, K.C., Kt., Chief Justice, Mr. Justice Carr and 
Mr. Justice Maung Ba. 


MA TIN AND OTHERS 
v, nee 
MA SHWE SINT.* 


"Buddhist Law—Inheritance—Inheritance shall not ascend where it can 
descend and the nearer excludes the more remote—Fundamental ‘principles 
to be applied in. the absence of definite pronouncement on the point. in thé 
‘Dhammathats—Uncles and — excluded from inheritance oy seca 
and Nieces. :. ap 
“When a Burman Buddhist dies feats’ as his nearest relatives (1) Nephews 

“or Nieces who are. the children of his deceased brother and. (2) Uncles 

‘and Aunts who ‘are ‘the brothers. and sisters of his deceased mother,—held 

that the dominant principle being that inheritance shall not. ascend where it 

.-€an descend, the Nephews and Nieces are entitled to inherit the estate ofthe 

‘deceased to the. exclusion of the uncles and aunts although both the classes are 

in the same degree of’ proximity to the propositus. - 

Ma Hnin Bwin v. U Shwe Gon, 8 L.B.R.1; Ma On Bwin v. Ma: Tu, 


8 B.L.T., 141 Maung Hmaw v. Ma On Bwin,:1 L.B.R. 104; Maung Kyaw. v. é 


Ma Tu,.2 U.BLR. (1892-96) 189 ; Mi.. Apru Zan v. Mi heen. SJ. ie: 


. referred to, 
Kinwun Mingyi's Digest of Buddhist Law, I; U May Oung’s Leading Cases 
-on Buddhist Law ; U Tha Gywe’s. Buddhist Law ; Sparks’ bi * Buddhist 


Law ; Ef oniaat 5 Buddhist a to. 


The rival. claimants for Letters of Adwinisiation to 
‘the estate of a deceased Burman Buddhist were his 
aunt on one side and his nephews and nieces on the 
other. On letters being granted to. the aunt’ appeals: 
‘were filed to: the High Court on behalf of the nephews 
cand. nieces; and the: question ‘whether these two 


-classes, being of the same degree of proximity to the 


propositus, would both inherit’ or - not. being of 
‘great importance, the Division ‘ Bench of the High 
‘Coutt before which the ‘appeals’ came up referred 
the matter to a F ull Bench. The facts arising and the 


a Civil Reference No. 13 of 1925. 
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reasons for such reference appear in. the. _ Reference 
Order reported below :—_ 

“These two appeals. arise’ out: of two -counter> 
applications: for Letters: of Administration to the: estate 


of Maung Tok Kywe.. . 


Tok .Kywe was the son of Ma Gan. and ‘fad an: 


“elder brother: named Tok Paw. Of these three Tok Paw: 


died first leaving Lorne >. children, the appellants, who 
are still minors aa, are. ‘represented in these. ee 


cendings by their mother, Ma Yi: 


Later Ma: Gyan: died. Gomne three. years. es coe 
there was ‘litigation. between the’ appellants and., Tok 


‘Kywe over the division of her. estate... This.’ dispute 


was ultimately. settled out of. Court by - arbitration, 


. It ‘is: alleged in the - evidence ‘that. Tok Kywe was# 


willing to give the. appellants -a share of ‘the estate 
and that, the litigation was due to. the irae 


‘of the respondent, Ma Shwe Sint. 


- oe: “Dek Kywe's death the appellants applied 
through - their mother, Ma Yi, for Letters ve Adminig= 
tration. to his estate. 

They - claimed. to be the sole « nate: but named. 
the following as surviving - relatives. of ‘Tok® Kywe: 
being brothers and sisters of his mother, Ma Gyan :—» 

1. Ma Shwe Sint (respondent). 
2. Me Mein Kale, 
3. Ma Shwe Sin. 
4. Maung Po Thaik, 
_.5. Maung Po Kyan., 
_ They also mentioned another. brother, U. Htaik,.: 


‘but said. that. he was excluded as. being.a pongyi. 


~The respondent Ma Shwe Sin, opposed this appli-:. 
cation and also. herself applied for Letters. It is. 


~ noticeable that’ in neither petition did she base her: 


claim. on. her blood relationship to. Tok Kywe. . .Shé: 


"claimed a right to inherit as -the keiflima adoptive. 
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mother of Tok Kywe. She claimed also that the 19% 


appellants had forfeited their right to inherit from Ma Tm 


Tok Kywé by rerson of their neglect and desertion nigh cakes 
of him consequent upon the litigation already men- “4S8"* 


tioned. 

The other four brothers and sisters of Ma Gyan 
also filed a reply. They set up the pleas of deser- 
tion and of a keittima adoption by Ma Gyan, but for 
themselves disclaimed any right to inherit and’ said © 
that since the appellants knew that they had no 
such right they should not have been brought into 
the case and were entitled to their costs. In. their 
reply. (C.M. 22-24, p. 11) they said that they “ being 
brothers. and sisters of Ma Gyan are not entitled to’ 
inherit from Tok - Kywe: or to obtain Letters of 
Administration (to his estate). She aie 

. I have thought it desirable to set out ifiegs plead: 
ings more fully ‘than would otherwise be’ necessary 
- with a view to the discussion that must. -follow,. and 
for the same reason I note here that the case comes 
‘from. Myingyan, one. - of. the most. ‘purely Burman. 
districts in the province, and one where the traditions 
of Burmese Buddhist -Law, as administered “under 
the Kings of Burma, probably are Betis than in. 
‘most other ‘districts. 

The learned Judge of. the Distiict Goutt: feinad: 
that Ma Shwe Sin had failed to establish .a keittima 
adoption. This finding -has not been questioned - 
before us, and on the evidence :it is undoubtedly 
correct. Had it been necessary for..me. to discuss 
the. evidence I should have expressed my. opinion 
in terms much stronger than. those employed by the 
darned Judge: 

-He has found, however, ‘that / the | minor appel« 
lants deserted and: neglected Tok” Kywe- in. his last 
illness. He has not, as I understand: his. judgment, 


wat 
oe 
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gone to the length of. holding that ‘they are by this. 


PMA TIN AND neglect and desertion excluded from inheriting from 


eins 


: ‘ita, Saws 
SINT. 


Tok Kywe, but has considered it as a sufficient reason: 
for prefering Ma Shwe Sin as administrator. . 

In my opinion there was no ‘such desertion of 
neglect ‘as would impair the rights’ of the’ appellants. 
in any way. Ma Shwe Sin -had’ five witnesses—her 


brother, two nephews. and two more distant relatives. 


All five swear to the alleged adoption, as to which 
no independent evidence was called “and | all: knowl: 
edge of which’ was:denied by the witnesses for the 
appellants. These witnesses are much “less partial. 
than those’ for Ma Shwe Sin. “These: aré ‘the head= 
man, Maung Saw. Kai, whose deceased wife . was. 


distantly related to both parties’; Mating San Baw, 
. who is not related to either party; but is a ‘very. 


near neighbour of Ma Shwe Sin and ‘Maung Than, 
who is related to both parties. Ma Shwe. Sin’s. 
witnesses allege that apart from temporary’. absences. 
from the village, Tok Kywe lived with Ma Shwe Sin 
from shortly: after Ma Gyan’s death to the time of 
‘his own death. The appellants’ “witnesses deny 
that he ever lived with. Ma Shwe Sin at all until. 
‘a month or two before his death. He. was. in fact: 
away from the village and came back only -to die’. 


“He died in Ma Shwe Myin’s house. Ma Shwe Sin. 
“lived with two brothers and a sister ‘and there was. 


not room in the house. for Tok Kywe.. 

Ma: Shwe Sin’s witnésses alleged - complete ea 
‘of relations - between. ‘Tok Kywe - and appellants. 
On the evidence for. ‘the appellants there was no: 
complete breach. And though appellants did” not 
join in burying Tok Kywe. it is admitted that’ that 
‘was because Ma’ Shwe Sin refused’ to allow them; 
to do so, It appears also that they did at least attempt 
‘to. attend. the funeral. 
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It was for Ma Shwe Sin to prove such: neglect and 
‘desertion’ as would impair the rights of the -appel- 
lants, and in my opinion she has failed to do so. 


The most important question in the case is whether » 


Ma Shwe Sin, as an aunt of Tok Kywe, is entitled to. 
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inherit, from Tok Kywe, either to the exclusion of | the - 


appellants, his nephews and nieces or as a co-sharer with 
them. If she i is an heir at all the order of the Distirct. 
Court. must:stand for Letters: cannot be granted: to. the: 


guardian of minors if there is any other competent heir: 


(sections. 13 and 33, Probate and Administration “Act).’’ 


‘The learned Judge of the District Coutt has held. 
that’ Ma’ Shwe Sin is an heir and entitled. to share. 
equally with the appellants. He bases. this on thé 


, following: rémark ‘of | U. - May’ Oung (1). And if two: 
persons at different levels, é.g. an uncle and a. nephew”. 
of the propositus, are equi-distant from him, the logical: 


conclusion would be that they share equally.” 


‘I-may note that U May Oung also says (2)+ 


ae Where there are: . nephews. and nieces .as ‘well as- 
uncles’ and aunts there can be no exclusion ‘on thé- 


ground of proximity, but as. they are on different: 


levels it might be equitable to award half to:each class. ?*”: 


As. regards’ the application of the rule that’ thé: 


nearer excludes the more remote, taken by ‘itself, 


_ there could be no reason. to question these opinions,. 


but that rule must be considered together © with thée- 


first and’ dominant ‘rule that inheritance may not: 


ascend’ if it can descend and with. all: ‘deference to the: 


high authority of. U May Oung, I ‘think. that thé 


“question requires further’ examination. 


- Broadly stated, the: question ‘before us sehen thé- 


nearest surviving relatives of a déceased ‘person: are: 


van uncle and a ‘nephew: which of the. two is the heir,. 


or-are ‘both jointly: entitled ‘to ‘inherit ? ~ 
" (l) Leading Cases on Buddhist Law, p. 273. .° (2) J.C., p. 29, 
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= It is a simple and straightforward question and 


via Tre 4x? one which one would expect to. be easily answerable 
sa 

on abundant.authority. Unfortunately this is not so. 

Ma Suwit . . 
Sint. I can nowhere find any clear authority for an answer. 
Referring first to the pleadings which I have 
already set out, it is noticeable that Ma Shwe Sin 
‘does not claim to inherit as an heir. And_ her 
brothers and’ sisters aslo disclaim any right to inherit. 
It seems clear that. none of them, nor their advisers, 
contested the right of the nephews and nieces to be’ 
the sole heirs except on the grounds that Ma Shwe 
Sin was the adoptive mother and that the nephews 
and nieces had forfeited their right by reason of 


neglect and desertion. 
We are bound, however to consider the question 


for. the guardian of the minor appellants cannot be 
given Letters of Administration unless they are shown 
to be the sole heirs. 

The Manugye Dhammathat in Book X, S.. 4 ets 
out the rule that inheritance shall only descend, but 
does not fully explain it. In the same Book, S. 18 
provides for inherit by younger brothers and sisters, 
in the absence of wife or husband or childern. S. 19 
provides that when there are also no brothers or’ 
sisters or parents the grand-parents may inherit, and * 
failing them, the uncles and aunts. It is noticeable 
that there is no mention of nephews and. nieces—the 
childern of brothers and: sisters. S. 56 repeats this 
in more detail, but omits to. mention even brothers 
and ‘sisters. 

In the nea Ss. 211 corresponds ‘to S. 18 
of Manugye, but also allows elder brothers to inherit: 
in the absence of younger brothers. S. 237, however, 
says that in the absence of childern, grand- -children, 
great-grand-children, parents, grand- ravents and great= 

_§rand-parents the -uncles and aunts inherit. Here 
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again brothers and sisters. are © steel though it is 


settled law that, at any rate ina separated family, 
they inherit in preference even to parents. 

In the Wagaru Dhammathat 1 can, find - nothing 
bearing on the question. 
- The next mentioned Dhammathats are as 
1A. Jardine’s notes. 

' Vannana S. 22,.says: that uncles and. ‘aunts are not 
-entitled to inherit. Sections 45 and 46 are also relevant, 
but. give little or no help. - 

'--’” Mohavicchedani, S.. 36, is somewhat obscure, saying 
that in the absence of uterine brother or sister, uncles 
arid aunts may. inherit. . 


In Dhammavilasa, S. 26, says thal, iden only 


inherit. “But: “In the absence of heirs:” - the ‘parents 
qnherit and, failing them, blood relations. “S. 58 ‘says 
that in the absence of* children the. parents, and” if 
there are no parents, the uterine brothers and sisters 
inherit. Failing all these the grand- -parents, uncles, 
Roxen do: not: inherit and’ ‘the estate falls to Govern- 
ment. 
ca | have : ‘gone thiough Volume ‘TF: rs ‘the: Digest, 
which: does: not appear to set out in sO’ many . ‘words 
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‘the’ rule: that inheritance shall not” asceHil: if cia can - 


Ps descend. Relevant sections. are ae oe 
3S. Ute Dhammasara « ‘says that the five ‘kinds: of 
co-heirs are’ elder and younger’ brothers, ‘elder and 
younger sisters and’ their children. 
‘S.. 59. Kyannet says that’ if only. oneé of ' a himber 


of brothers or ‘sisters have a son’ he - is considered 


the son of the rest also. 
_ S. 106. This -seems an importa section’ in ‘this 


‘connection. There is general agreement that in ‘the’ 


"absence of descendants the: surviving co-heifs inherit, 
$173, The heading” reads, “ When there’ aré «no 
direct ae whether a nephew is: éntitled to’ inherit 
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‘his -uncle’s. estate and. ee the estate of. be 


elder brother’s. wife.’’ Several of. the extracts say, 
that a nephew shall not. inherit, but. in. all. cases. this: 
seems to: be when - ‘there are direct - heirs. and. the 
heading is misleading. 

S. 296. Vannana says : — “Bailing heirs. hy, estate 
devolves’ on the parents of the deceased... In the event; 
ef the: parents: having . predeceased, it ‘shall Ceyplye 


On. his ‘on. her co- -heirs... 


-S, 308 iricorporates _ * Manugye: ba 5G: bat several 


of the -extracts.- differ. ‘somewhat bis that: section,. 


saying that, itis in: “the: absence of corheirs that uncles, 


and aunts inherit. 
- Sections, 310,, Bit. ee 312. may. cee “be ¢on- 


- sidered. ‘Section 413 deals. with escheat to the estate, 


Vilasd,- says: that: this. occurs. in the. absence of: 
co-heirs. ‘ 
‘Sparks, Code, in: sitions 2 and 3. refors to. ‘as imper- 
fections and ‘contradictions | of the Manugye Dham-- 
mathat., It assumes. that the Dhammathats form only 
a part of the law and ; that alongside them existed. 
local customs. and ynawritten. code. In the preface to 
his. Note; V.Sir John, Jardine. severely: criticised this: 
assumption; and spoke of the: Dihgaeantints as “complete 
and very modern codes.”” I. think that few .now 
would, be found - to. agree, with him..that they are 
“ complete.” Jindeed experience shows...that the 
simpler the ‘question appears, the less. likely are. we: 
to: find -am apswer.to‘it-in- the .Dhammathats. The 


. gadications are,-1 think, that: the. ordinary. tules. of 


inheritance in simple. cases were. ‘so. well: known that. 
it.was not .considered, necessary to reduce them. to 


writing, and. that..the.’ ‘Dhammathats. in ‘the: -main, deal 
with; cases. which, were, considered, to. be possibly. of 
seme. difficulty... sat the: same... time. : Sparks, is by no- 
“jmeans an entirely reliable. authority, as, . Ny have before 
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had occasion to point out(1). Subject to this:caution, 
however, his rules deserve consideration. 

In Chapter VI, sections 60 to 63 of his ‘Code he 
lays down very explicit rules under which, failing direct 
descendants, the first line of collaterals brothers and 
sisters and their descendants, exclude what he calls 
the ascendant line, parents and their ee 
in interest. 
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Chan Toon, Principles of Buddhist Law, page 147, — 


says that atne (descendant and) parents “ the first 
line of collaterals succeed, i.e., brothers‘and’ sisters. ’ 

I think that the first line of collaterals -svould include 
also the children ‘of brothers and sisters. He goes on 
to say that failing all such heirs the ‘grandparents, 


and after them wncles and aunts,. succeed. He 


‘does not. appear anywhere to mention ‘nephews and 
nieces, but quotes Burgess, J.C., who ‘said in Maung 
Chit Kywe v. Maung Pyo (2):—“The - Buddhist 


_Law is opposed to ‘the ascent of inheritance, -but 


when it cannot go by descent the inheritance is’ 


allowed to ascend first to the father and mother, and 


failing them to'the “first line-of collaterals, and in the’ 


absence of heirs'in that degree, to the grandfather 
and grandmother and the next line.-of collaterals.” 
Thus the learned Judicial Commissioner followed 
Sparks’ rule, but so far as regards the question “now 
under consideration his ‘dictum ‘was obiter and he 
gives us little help. 

-‘U Tha Gywe-in his Treatise on:! | Buddhist’ Law, 
Vol. II, Ch. VII, Succession, gives a good summary 
of authorities to the date of writing but he also gives 


little help* ‘on. the: question before: us. The ‘most. 


‘pertinent part-of ‘the chapter begitis , ‘at p. 230. .He 


refers to U Naga v. Nga Hla‘ (3)...In this ‘case it. 


(1) Manung-Po Thu. Daw v. Maung Than, 1 Ran, 316, at 318 and seq. 
(2) U.B.R., 1892-96, II, 184. 
(3) U.B.R., 1907-09), 11, Buddhist “Law Gift 7, 
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a was. admaitied that a aaphew of the deceased was his. 
Moises SOS heir, and it was held thata deathbed gift to a. 
~ pongyi.was invalid as against him. But from the report 
; MaSiwe it does not appear whether there were any other 
surviving relations. of ‘the deceased. = > 
U Tha Gywe in his Conflict of Authority: in Bud- 
dhist Law, Vol. II, p. HI, says:—‘‘On the principle 
of the nearer relatives excluding, the more remote, 
uncles or aunts exclude nephews or nieces.” He: 
gives no authority for this dictum and does not explain. - 
how uncles and aunts are nearer than nephews — and. 
nieces. He goes on to say :—‘‘ The principle has been . 
applied in a case (unpublished) in which a niece of. 
~the half blood is excluded by one of the full blood.’”’ 
This is-an. entirely different question. : 
Mr. Lahiri, in his very recently published Principles 
of Modern Rerenise Buddhist law; says at p. 177 :—~ 
“Nephews and nieces of a deceased person are in the: 
same degree of propinquity with his uncles and aunts, 
_so they are entitled to inherit simultaneously. with 
their deceased uncle’s uncles and aunts.” But he gives. 
-no authority and seems merely to follow the opinion of - 
U May Oung, on which the District Court relied in 
the present case. He cites Maung Kyaw v. Ma Tu 
_ (4), in which the contestants were the children of a 
_ brother. and those of a sister. of the deceased, “It 
does not. appear from’the report whether. there were 
any uncles or aunts of the deceased and ihe only 
question was whether the nephews and nieces were: 
to share per stirpes or; ‘per. capita. ‘ 
I have not been able. to find. any case. in ‘which 
_ there was competition between nephews or nieces and: 
any other relatives than brothers or sisters. of the. 
deceased. 


(4 U.BR. (1892-96),-IT, 189. 
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It will be seen that there is no definite authority 
for the decision of the question before us. The 
question is an important one, not perhaps in the 
particular case before us, but as involving a definite. 
principle of Buddhist law. Its elucidation really 
requires a more complete statement of the general rule 
tliat inheritance shall not ascend if it can descend. 

I think, thérefore, that the question should be 
referred to a-Full Bench for decision, and for that 


reason I have not discussed the various authorities at. 


1926 
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length but have merely indicated those that I have . 
been ‘able to find which may be relevant to the ~ 


question, 
I may add. finally that a Bench of- this Court ‘in 


a very recent case—Ma’ Kyaw v. Maung Po Myit (5)— 


has remarked “It is a fundamental principle of - 


Burmese Buddhist Law that inheritance shall not 
ascend if it can possibly descend, and it is a logical 
corollary of this rule that inheritance must not ascend 


more than is necessary.” 


I would therefore refer the following question for. 


decision by.a Full, Bench of this Court :— 
“When a Burmese Buddhist has died leaving as 
“his nearest relatives (1) nephews and nieces, the 


children. of his brother and. ‘2) uncles and aunts, - 


the brothers and sisters of his mother is either of 


these classes relatives ‘entitled to. inherit his.estate 
to the exclusion of the other, and if so, which class 


is: 80 entitled, or. are both classes entitled joindly to 
share inthe inheritance ?” 


On the reference coming in: due course before a. 


Full Bench composed of Rutledge, CJ., Carr and 
Maung Ba, JJ., with 


Tun Aung—for the. Appellants. 





cSt 


(5) (1925) 3 Ran; 86, 
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Maunc Ba, | —This telerente ona ‘époint of Burmese 


“Buddhist Law arises out of Civil Miscellaneous Appeal 


No. 22 of 1925 in connection, withthe estate of one™ 
Mating Tok Kywe, ‘a- “Burman Buddhist. The appel-' 
lants are the minor children of Maung-Tok Kywe’s elder 
brother Maung Tok Paw, while the respondent is a 
maternal aunt of .Tok” "Kywe. Tok. Kywe -left no 
nearer. relatives. Both ' ‘parties applied for. Letters-of 


_ Administration. The léarned Additional Judge of the. 
District Court of Myingyan held that the rival claim- 
ants being-equi-distant in the degree of consanguinity, 
_ are entitled to share the estate equally. If this decision 
were: ‘correct, then his: order granting Letters to the 
‘respondent ‘Ma Shwe Sint, the maternal aunt of Tok 
~ Kywe;- would be justified, ‘becaiise,. under section 246: 


of the Indian Succession: Act (XXXIX of 1925) Letters: 


could only be granted for the use and benefit of a minor’ 
when that minor. is the sole heir.. Carr and Otter, JJ., 
who. heard. the appeal from that order doubted the: 
“correctness of that decision, and observing that there’ 
“was” no. definite authority on. this important point, 


referred to.a Full Bench the following question :— = 
“When a Burmese Buddhist has. died leaving 

as his nearest relatives (1) nephews and 

nieces, the children of his brother, and (2) 

uncles and aunts, the brothers and’ sistas of 

his mother, is either of these classes of 

relatives .entitled to inherit his estate to the 

exclusion of the other and. if, so, which 

class is so entitled, or are both classes 

entitled jointly. to share in the inheritance? e 

The Trial Judge based his decision, entirely: on the 
remarks of U May Oung-in his Work on Buddhist 
Law at page 273. Those remarks are—“ If .two persons 
at different levels, eg. an uncle and a nephew. of 
the. propositus, ; are “équi- ~distant from him the logical 
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conclusion would be that they share equally.” The - 
learned author at page 279 of: the same work. again. 


remarked—‘‘ Where thére are nephews and nieces as 


on the ground of preataiay, as both classes are three 
‘degrees removed, but as they are on different levels,. 
it might be equitable to award half. to each class.” 
He has quoted no anthority ; and it'must be conceded 
that this question has never come up before the Courts; 
cand that, strangely. enough, it has not been considered 
in any of the 36 Dhammathats collected in ex-Kinwun 
Mingyi's Digest of the Burmese. Buddhist Law. 

Mr. Lahiri in his Tréatige on Burmese Buddhist 
Law at page 174 adopted thé same principle of: divi: 
siom. He says—‘ If-two collaterals are equidistant 


from the propositus; they share equally.” In‘support. 
of that principle he quoted the case of Ma On Bwin 


v. Ma Tu (1). In my opinion that authority has no 
application because what was laid down in that case is 
that the paternal and maternal aunts succeed: to theil. 


“nephew’s estate per capita and: not per stirpes; That 


case dealt with collaterals standing on the same level. 


But, in ¢he presént case, we are concerned wa collate, 


- tals standing on different levels. 


To my mind, in: solving. the question referred’ to 


‘us, two fundamental principles of Burmese Buddhist 
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Law, which have been: récognised and. which » have © 


become settled law, should be applied i in the absence 
of a-definite pronouncement on. this point in. the 
Dhammathats. The first principle is that inheritance 


~ shall not ascend where it can descend ; the second, is 


that the near excludes. the more cansgeee 
Section I, Book X of the Ainkie aiiehe hee 


been euen a _ conammanding. poses by ae bee 





as 


(1) (1915) 8 BLT. ‘Wat: 
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Council in Ma Hnin Bwin’s case (2), says that alt — 
kinds of inheritance shall only descend... This prin-. 
ciple was adopted by the. other Dhammathats méntioned 
in section 10 of the. Digest. In, the quaint words of | 
Manu Vannana, the water in a river~-never flows 
towards its source. ‘This tendency to give ‘full effect. 
to ‘that principle is ‘noticeable in the. fact’ that,. 
even in the case of the first line of collaterals, 
viz., brothers. and sisters, younger brothers and 
sisters are preferred. Section 18, Book X; of the ® 
Manukye lays down thus—"‘ Tf, after the | hens have 
received their shares and established: . themselvés . 
separately, one. shall ‘die: without leaving direct’ heirs, 
that is wife or husband, son or daughter, let the: 


~ property not ascend to the - elder brothers. or sisters, : 


let the -younger “brothers- or sisters’ only of the de. 


- ceased, share it. ‘This is what is meant by not. ‘allowing 


the property to ascend.” We find a similar law laid 
down in section 211 of the Attasankheppa’ Vannana.. 


_ There it is laid down that, after ‘the’ division of 


inheritance,.on the death of one of the co-heirs 


leaving neither wife nor child, inheritance: should 


_ always descend, and the younger brothers and sisters 


_of the deceased should inherit his property, -and that,. 


failing juniors, inheritance may ascend, and the elder 
relatives of the deceased, like elder brothers or sisters. . 
or even parents or grandparents. may succeed to his. 


estate. This Dhammathat. was prepared by. the ex- 


Kinwun Mingyi after consideration and comparison of 


~ all available texts, and’ “it contains the view of the 


learned compiler on the law as it ‘actually stood at 
the time of compilation i in 1882, and has always beent 


; regarded as a work of weighty authority. 


This preferencé of younger brothers and sisters 


“was recognised as early as 1874 in the case of 


(2) (1915)-16) 8 L.B.R. 1. 
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Ma Apru Zan (3) by Sandford, J.C., and later. 1% 


by a Bench of the late Chief Court in Maung monies 
Hmaw's case (4). Had Tok Paw survived his — e 
younger brother Tok Kywe, he would undoubtedly sir. 
have been the sole heir, and, as far as I can yyagnoBa, 
ascertain, Buddhist Law does not appear to recog- J. 
nise any right -to inherit.. by representation itt the 

case of out-of-time nephews and’ nieces as in the 

case of out-of-time. grandchildren. It is well known 

that, in-the.case of the division of grandparents’ 

estate, out-of-time grandchildren are admitted _as heirs, 
picaiinatly by right of representation. 

It may be pointed out that section. 11 of the 
‘Digest, as translated, mentions the children of. 
brothers and sisters amnnne the five kinds of co-heirs. 

On referring to the original in the vernacular which 
is very ambiguous, I find the word ‘“ 800” (parents) 
used, That word has been ignored by the translator, 
It is possible that’ the writer of .the Dhammasara 
‘Dhammathat meant that the co-heirs of a couple are 
their brothers and sisters, and that, including the — 
couple five kinds of co-heirs are obtained. But, if: 
the translator is right, then this section — will permit. 
as to include the children of brothers and sisters 
among the co-heirs. However; I do not consider it 
safe to place any reliance. on this solitary text which" 
is ambiguous. 

The learned Judges who have ‘Heard this appeal 
mentioned section 106 of the Digest, and remarked 
that there is general agreement that, in the absence 
of descendants, the surviving co-heirs: inherit. It 
may be pointed out that the translator has made: a 
serious omission in translating ,the heading of that | 
section. The heading given’ in the original reads-— 


(3) SJ 37 (4) (1900-02) 1 L.B.R. 104. 
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« After | “the death: of parents before the division of © 
inheritance if a co-heir dies leaving neither wife nor . 
children, the law of’ partition’ among his co-heirs of » 
the share in the ‘inhéritance to which he is entitled.” 
So this section will not help us in any way in 
deciding the question referred to this Bench. 
The heading of section 173 is also incorrect and. 


“misleading.. The . Dhammathats. enumerated in that’ 


- section ‘are practically reiterating the ‘principle that, - 


onthe death of either husband ‘or “wife, the 
survivor inherits, and that, on the . death of parents,” 
their children inherit. : 

One of those Dhammathats, | be penta, has : 
a proviso that, between nephew and uncle, one may - 
acquire the status. of an heir of the other on the 
‘demise of oneot them by discharging the liabilities of 
‘the deceased. This proviso seems to have reference to” 
a ‘case where there are direct heirs, and is intended 
to confer some benefit upon a celative who takes. 
upon himself the burden. of the deceased’s liabilities. 
So this proviso also will not give us-any help. 

It may be of some use to mention the views 

‘expressed by thé late Kinwuh Mingyi and Wetmasut 


_Wundauk, ‘two eminent authorities on Burmese 
Buddhist Law, when they were consulted in 1895. 
by ‘Copleston, LG. in the case of Maung Kyaw 


v. Ma Tu (5). In that case the. children ‘of a pre- 
deceased. brother and sister. ‘claimed inheritance 
in: the -estate- of their: aunt who had died without 
leaving ditect heirs, Those two gentlémen evidently 
iheld that failing brothers and sisters, their children 


might. inherit. But it is not:clear whether the 
sdecéased left any uncle or aunt to. compete: with the 


deceased's nephews and nieces. J have ‘searched in 
-U_Tha Gywe's - Buddhist’. Law, - but --have: not: been: 
(3) 2°U-B.R. (1892-96), page 189. | 
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able to get any assistance on this point. At page 152 
this passage occurs: ‘The idea appears to be that 
the succession should go to the nearest classes of 
heirs on the same level, ie., standing in the same 
degree of propinquity with the deceased owner of 
property subject to partition to the total or partial 
exclusion of classes more remote.” The learned: 
author has. not touched upon the claims of relations: 
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standing in the same degree but on different levels. - 


In. Sparks’ Code, prepared in 1860, there is. a 
chapter on inheritance as part of Burmese Buddhist 
Law. It begins with.a statement of the fundamental 


principle that, whenever possible to avoid it, an-estate 


shall never ascend. It then gives: three orders. of 
succession—(i) the descendant line—children and theie 


descendants, (ii) the collateral line—brothers. and: sisters - 


and. .their descendants, and (iii). the ascendant line— 


parents and their representatives. in order. Uther lays — 


down a rule that if there are any heirs in. the first 
or descendant line, they exclude the secorid—the 
collateral line,—and. that, if there are no heirs:in the first 
line, but heirs in the second. line, the latter excludes 
the third or ascendant, line. If we can apply: this 
principle,” then the. appellants would exclude. the 
respondent; but no. authority has been quoted in 
support of that rule. It may be; pointed out that. 
Sparks’ Code was sanctioned by. the then. President i in 
Council for the Province of Pegu. 

From the above: observations it will be: seen. ‘that 
neither in the: Dhammathats, nor in the case-law: can. we 
find direct authority. on this important question. The 
“most, equitable course left is. to: my: mind to determine: 
‘that question by applying the fundamental principles. 
which were stated earlier in this judgment. 

The claimants being equi-distant from the propositus, 
the second principle, viz., the nearer excludes. the-more 
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remote, can have no application. This principle is, in 


amy opinion, subject to the first and dominant principle, 
vma., inheritance shall not ascend where it can déscend. 


The. natural corollaty to this dominant principle i is that 
there should be no ascent more than necessary. 

In. the present case to get to the appellants we 
ascend once and descend twice; but to get to the 
respondent we have to.ascend. sce and descend once. - 
It is. obyious that the-responderit is on: a higher level 
than. “the appellant. . Remembering that in, the first, 
line. of collaterals—brothers and _ sisters; | youtiger 
brothers and sisters exclude. the - elder ‘on the same’ 
level; “it is not only logical but, in my~ opinion, also 
equitable to prefer the appellants to the respondent as. 


being gna lower level, though equi- -distant. So with. 


due: respect to” the learned author U May. Oung; I 


disagree” ‘with him, and: hold that the appellants should. 
exclude the. respondent. : I may note: that réspond- 
-ent herself ‘did. not claim that, as an. aunt, shé was’ 


even a ‘co-heir with the appellants. To support. her 


-Claim ‘for letters, she alleged that-she was the adoptive: 
‘mother of ‘Tok Kywe, and further thatthe’ appellants 
-had. forfeited: their right of inheritance by. _Feason.. of 


néglect and desertion. “It may alsq be pointed out’ that, 
Ma: Shwe Sint’s brothers’ and. sisters also disclaimed 
any right of inheritance, 

For the above reasons, my answer : to- the eae 
referred to us will’ be that, ‘when aeBurman- Baddhis¢ 
has died leaving as. his «nearest relatives {t) nephews 
and: nieces, ‘the ‘children of his brother, and (2) unclés 
and.aunts, - the brothers and ‘sisters of ' his ‘mother, 


the former class of relatives. is ‘entitled to inherit © “his 
“estate to the exclusion . of the latter, 


RUTLEDGE, C.J:—I concur. 


‘CARR, J.—concur,. | 
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APPELLATE CRIMINAL. 
Before Mr. Justice Carrs 
NGA PO KAUK anpD ONE 


: v. 
KING-EMPEROR.*: 


Evidence Act (I of 4872), section 30—Confessions of co-accused—Conviction, 
based solely ‘on the confession of co-accused, whether a proper one—Confession 
of a co-accused not the. same thing as testimony of: an accomplice, Me ee 


An. accused person can Jawfully be convicted on his-own confession even © 


{f that confession has been retracted, if the court is satisfied of its truth. 


The conféssion of an accused person, whether retracted or not, can be taken 
into consideration as against his co-dccused, a o -. 


‘But an: accused persqn cannot be’ ‘convicted solely. on éhe confession or 
Neonfessions of his co-accused, unsupported by other evidence, 


| p-mtdungeEhein Ve Kint-Emperor, 1 L.B.R. 133; Nga Chit Tun v. | hing 
Emperor, 1 L.BR. 238 ; Nga San. Nyein v. King-Empetor, 3 U.B.R. 3— 
referred to. 


Dis, 


‘Carr, ]J.—The two appellants have been convicted. 
solely on the ‘confessions of two other persons. who 
weré tried jointly with them. .That those confessions’ 
could be taken into consideration - as against the 
appellants is beyond doubt, This is positively laid 
down. in ‘section 30,'pf the Evidence Act. The ques+ 
tion is’ whether a conviction based solely on those” 
confessions is a proper | one. “This. question’ was- 
considered by the learned Judicial, Commissioner of 

pper ‘Burma in Nga San Nyem v. _King-Emperor 
‘(), and: after | a: ‘full consideration: of numerous author- 
ities he held: « ‘that’ the confessions Of) @ Co- accused. 
person’ is not the: same" thing as thé testimony “of an | 
‘accomplice and stands on a different. footing. It, 
‘may~ be taken into - consideration. as lending support 
ito other evidence - in the ‘case. But if’ there is no 
nee: nar eaee Sane 
oC ig Criminal, Appeal No. 1692 of 1925. against -the -judginent of the Special’ 


Power Magistrate, Meiktila, i in Crimifial Regular Trial No. 159 of 1925: 
« it 3 U.B.R. 3.° 
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other evidence it is not a proper basis for a con- 
viction. It is not Strengthened by the fact that it is 


‘supported by other confessions, whether these have _ 


been made. in. such. circumstances as to preclude the 
theory that ithere has been connivance between the 


_ persons making the confessions or not.” 


This is a very clear and precise ruling: The 
Magistrate was aware of and quoted | it in his judg- 
ment and was evidently aware of its effect. He should: 
have followed it: Instead by specious reasoning, which’ 
I am unable to follow fully, he evaded it and convicted: 
the appellants on the confessions alone. . : 

To begin with, he stated incorrectly that the Judicial: . 


‘Commissioner had. arrived. at this conclusion by adopt-. 
ing the conclusions of the Judges of, the Chief Court. 


in Nga Chit Tun v.. King-Emperor (2):: What the.” 
learned Judicial, Commissioner said (on page 8-of the:: 
report) was that he adopted the conclusions. of the. 


“Judges of the Chief Court in Chit Tun’s case as to - 


the law relating to retracted confessions—which is - 


‘a different question altogether. The conclusion of: 


the Chief Court had been that an accused person 


‘ could properly be convicted on his own confession alone 
even though that confession had been retracted, “if 
the Court believed that the confession was in fact true. 


The Magistrate then proceeded to quote Aung 
Thein v. Crown (3). and to misapply it. He says that 
the effect of that case is “that a conviction based : 
on the unsupported : evidence afforded by the con-: 
fessions of a ce-accused would not be unlawful.” 
This is placed within quotation marks and reads like 
a quotation, but I. am unable to find these words, 
or anything resembling them either in the judgmént 
itself or. in the head-note. What the learned Chief 
Judge actually ‘said (p. (136) was: at see. > nothitig 





(2) (1900-02) 1k. BR. 238." (3) (1900. 02) 1 LiB.R, 133. 
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in S. 30 of the Evidence Act to exclude as against 
persons being jointly tried for the same offence a 
confession made by one of the accused and duly 
proved, simply because at the trial the confession is 
withdrawn or denied.” 

The effect of the three jpdgments quoted is as 
follows :— 

1..An accused person can lawfully be convicted on 


his own confession even if that confession has been 


retractéd‘if the Court is satisfied of its truth. — 
2. The confession of an accused person, whether 


retracted or not, can be taken into consideration as. 


against his co-accused.. : 

3. But an ‘accused person cannot” be poraiciad 
solely) on the confession or confessions of. his co- 
accused unsupported by other evidence. 

I see no reason to doubt the correctness of any of 
these conclusions, ° Following the ruling of the learned 
Judicial Commissioner of Upper Burma in Nga. San 
Nyein v. King-Emperor (1) I set aside the convictions 
and sentences passed on Nga Po Kauk and Nga Bu 


and direct that they may be acquitted and released. He 
they have been released: on bail, as ordered,. their. 


bonds must be cancelled. a 
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PRIVY COUNCIL. 


VEERAPPA CHETTY AnpD ANOTHER 
L.A.R. ARUNACHELLAM CHETTY. 


(On appeal from the late Chief Court of Lower Burma.) 


Civil Procedure Code (Ve of 1998), Order XXXI v and Transfer of Property Act 
(IV. of 1882), Sections 86. to 90-—Partnership debt—Morigage by one partner. 
‘of his own separate property to secure partnership debt, whether operates as : 
novation or extinguished the debt—Dissolution of partnership by riutnal 
agreement between partuers to which creditor not party—Under agreement of 
dissolution partner continuing the business taking over exclusive liability for 
the debt—Effect of such agreement as regards liability of retiring partnérs to 
creditor—Right of retiring partners to be indemnified by partner taking over:. © 
: the -debt—Such right, how and when enforceable—Retiring partner's right on 
discharging the debt himself to recover from partner taking over—Mortgage: 
by partner taking over to secure his obligation to discharge debt and 
indemnify retiring par tners—Cousideration, Jor. such morigage, whether . 
deficient—Suit by assignee of mortgage a sale of properties end Sor an. 
account, - 2 
On the 11th January 1900, a sister in the Chettyar firm ‘of P.V.D.V. exes. 
cuted a mortgage of his own separate property for. Rs. 60,000 in favour of the-- 
Chettyar firm of O. A.M.K, to secure a debt of Rs. 42, 000 then due by his firm: , 


“and, a further sum of Rs. 18,000 then proposed to be advanced to him personally 


by O. .2°M.K. but which in fact was never advanced. On ‘the 2nd March 1910'. 


_ the P.V.D.V. firm was dissolved by the partners under an agreement in pursuance * 


of which V took-over certain liabilities of the firm and the Respondent, another: 
partner, took over the:businesses and made himself responsible for. the remaining, 
debts and liabilities of the partners i in relation to it, amongst which was included, . 
the firm’s debt to O.A.M.K. The dissolution agreement was duly effectuated' 
and the P.V.D.V. businesses were taken over by the Respondent who also made:. 
certain payments to O.A.M.K. with the result that by the 12th’ May 1910 the: 
dissolved firm’s bebt due to Q.A.M.K. was reduced to Rs. 36,000. On the 12th: 
May 1910 the Respondent executed i in favour of S, benamidar of V, a mortgage: 
of three lunches and the sixth part of a house belonging to him. - The mortgage 
was made in consideration of Rs. 20, 000 purported to have been borrowed by. 
the respondent from S which together with a sum of Rs. 16, 000 for which the : 


‘Respondent had given S an on demand promissory-note was to be paid by S to: 


O.A.M.K, in partial discharge of the dissolved P.V.D.V. firm’s indebtedness: 
_ PRESENT i—Lorp SHAW, LORD PHILLIMORE, Lorp BLANESBURGH, Sir Jou. 
EDGE and Lorp SALVESON. ; 4 
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It was found, however, that in fact neither the Rs. 20,000 nor Rs. 16,000 was 
advanced to the Respondent or paid to O.A.M.K. by S or V, ‘and:that in the 
books of S credits for the Rs. 20,000 and Rs. 16,000 in favour of V and corre- 
sponding debits against the Respondent were entered. On a suit being filed by 


the assignee of the mortgage of the 12th May 1910 who was now represented . 


by the present Appellants for the sale of the properties comprised in the mort- 
gage and for an account, Held (1) that since O.A.M.K. were no parties to the 
‘dissolution agreement of the 2nd March 1910 V’s mortgage of the 11th January 
1910 operated neither a novation nor an extinction of the P.V.D.V. debt due to 
O.A.M.K. and that the joint liability of each partner in the P.V.D.V. firm 
remained entirely unaffected by itsexecution. (2) That as between the partners 
of P.V.D.V., the Respondent was solely responsible for the O.A.M.K. debt and 
V was entitled to an indemnity from him against all liability i in respect of the 


Said debt and was entitled to his right to indemnity declaréd and enforced (by. 


an ordér on the Respondent, for example, to pay off the debt) if he either failed 
in his obligation to pay of the debt or disputed V’s right to the indemnity. (3) 
‘ That in virtue of the dissolution agreement V could not recover the debt from 
the Respondent unless: and until he himself paid up O.A.M.K. (4) That there 
was ample consideration for the mortgage of the 12th May 1910: and that it 
_ created on the property comprised therein security to the éxtent of Rs. 20,000 
for such sums as V might pay towards the discharge of the P.V. D.V. debt due 
to 0.A:M:K: with intetest at the rate provided i in the mortgage from the date of 
each respective payment and (5) That it not having been proved that V had made 
any payment at all up to the date of the commencement of the suit, the Plaintiffs 
had failed to establish any case for a decree under Order 34 of the Civil Proce- 
‘dure Code for sale of the properties comprised in the mortgage of the 12th May 
1910 and for an account. | 


This was an. appeal to their Lordships of the 


Privy Council. against the judgment and decree of 


the late Chief Court of Lower Burma datéd. the 
8th March 1920 which. had reversed the ‘judgment 
and decree of the District. Court of Myaungmya 
dated the 2nd August 1918, The present Appellant’s 
father, Muthia Chetty; as the transferee of oné 
Sethuraman Chetty under the provisions of Order 
34 of the Civil Procedure Code: instituted a suit 
(subjeet of the present appeal) in the District Court 
against the respondent, for an account and for an 
Order for the sale of the’. respondent's | “properties 
‘comprised in a mortgage dated the 12th May 1910 
swhicth was exécuted by _ the: respondent in favour 
of. Sethutamian Chetty.. The respondent admitted 
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ca had been any consideration for it. The District 
ee Cont granted the plaintiff a mortgage: decree as 
Soe prayed but. on. appeal by the respondent to the 
LAR. Chief Court,. it. was held that no money at all 
ise, having been paid by Sethuraman ‘Chetty, the mort- 
| gage was void for: want of consideration and the . 
suit was therefore dismissed. The present appellants 

as representatives of Muthia Chetty who had died 

in the meanwhile, then appealed to their Lordships 

of the Privy Council. The facts arising in the case 

appear clearly from the a of their Lord- 

ships reported below. : 


De Gruyther, K. C., with Narasinham—for the. 
Appellants. 


Dunn, ‘Deskons with Gerald Sanders—fot the Respond. a 
ent. 


Their Lordships’ Judgment: was delivered Roe 

LorD BLANESBURGH, J.—This is a suit to enforce 
by an order for sale a mortgage of certain property 
in Upper Burma, made by the respondent in favour 
of the assignor af the original plaintiff. 

The case comes before. their Lordships on an 
appeal from an’ order of the Chief Court of Lower 
Burma dismissing the suit, and discharging a decree 
for sale of the mortgaged property—which had been: 
made by the Trial Judge in the District Court. of 
Myaungmya. The. question .is whether there was 
adduced by the plaintiff at the trial evidence sufficient . 
to justify.an order for sale of the mortgaged property. 

Such suits as the present, are governed by‘ See 
tions 86—90 of the Transfer of Property Act, 1882. : 
In effect these sections, now embodied in Order 34: 

of the Schedule’ to the Code of Civil Procedure;. 
protect a defendant mortgagor against a decree for 
sale, unless-the-amount due. upon his mortgage, ‘~if 
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not admitted, has either at the hearing been proved 
by the - plaintiff or has been ascertained after the 
hearing by an account then directed, on, of course, 
a case for the taking of such an account having by 
evidence first been made. 

The solution of the problem so presented to their 
Lordships has proved to be one of some difficulty. 
Veerappa, a protagonist in the transactions in ques- 
tion, to whom reference will constantly be made in 


the sequel, had died before the:suit was commenced. 


His side of the case was testified to by  witnesseS 
whose information was to a large extent sécondary. 
The evidence too so far as it is really material was 
taken on commission by means of interrogatories. not 
very happily framed, while, for reasons, the adequacy 
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of which their Lordships do not presume to ques- . 


tion, cross-examination of the plaintiff’s. bra acis was 
disallowed. ' 

The facts up to a point, however, are not in 
doubt, and, as it happens, documentary evidence is 


available at critical stages in the ‘story to supplement 


or correct the verbal testimony and ‘clear. up what 
would otherwise have been obscure. It is possible, 
therefore, with sufficient accuracy, to las the 
relevant facts. 

The mortgage in suit originates in the arrange- 


‘ments made upon the dissolution in March, 1910, of . 


a money-lending. business carried on at Myaungmya 
and*two other places in ‘Upper Burma under. the 
style of P.V.D.V. The ‘partners in that. ‘firm were 
the appellants’ grandfather, Veerappa, the respondent, 


and. three other persons. . The respondent: was the - 


manager:.of the business at Myaungmya’. and resided - 


Bo 


there. Veerappa lived at Rangoon. 
By the end -of.1909 this’ business ‘had proved bas 
be unsuccessful’: serious. losses had been’ sustained: 
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indebtedness had increased : Veerappa was proposing . 
to make India his permanent place of residence and 
dissolution of the firm was in prospect. 

In January, 1910, P.V.D.V. had amonest their’ 
creditors a Rangoon firm of money-lenders, O.A.M.K., : 
On January 11th, 1910, the P.V.D.V debt i O.A.M.K. 
was Rs. 42,000. On that day. Veerappa, at Rangoon 
granted in favour of O.A.M.K. a mortgage on separate 
property .of his own to secure Rs, 60,000, with in-.- 
terest. The Rs. 60,000 were made up ef the Rs.» 
42,000 debt of P.V.D.V. and a further sum of Rs.” 


18,000, then proposed to be advanced to Vv aia Lin by. : 
_O.A.M.K., but never in fact advanced, 


Much. ‘was made of this mortgage in the course @ of 
‘the ‘discussion - before the Board. It- is convenient to: 


dispose at once of one important argument: with.’ 
xeference to it put forward by the appellants’ learned 
‘counsel, 


. The . effect of the mombeage was, he said, fo dis-. 
charge the Rs. 42,000 debt of P.V.D.V. and ‘relegate 
O.A.M.K, for their sole remedy in respect of that : 
debt to Veerappa and to the security upon his” proe 
perty created by the’ mortgage. 
a: Their Lordships can see no ground for this. sug: 
gestion. It is. quite clear from the. accounts of P.V3 
D.V., from later receipts given by O.A.M.K.,. from 
payments to: O.A.M.K. subsequently made by. the 
respondent on behalf of P.V.D.V., to: mention only: 
these salient facts, that this mortgage operated neither’ 
a novation, nor an. ‘extinction ay the firm’s debt: to 
0.A.M.K. - . 

.On the 2nd eee 1910,. the daeintian of the 
partnership of P.V.D.V. took place.. Its terms -are. 
recorded in an agreement.executed. by. all the “partners. 
Veerappa ‘thereunder’ made himself. personally ’ res- 
ponsible. for . the: liabilities: of the firm::to: six -named 


Vor. IV] RANGOON SERIES. 


creditors : the respondent took over the business and 
made himself personally responsible for the remaining 
debts and liabilities of the partners in relation 
to it. 

Amongst these was the debt of the firm to 
O.A.M.K. That debt is separately entered in a credit 
balance sheet prepared for dissolution purposes, as 
amounting on the 1st March 1910, to Rs. 41,055-3-6. 

The dissolution so agreed to was duly effectuated; 
and the P.V.D.V. businesses were taken over by the 
respondent and carried on by him, under the style of 
_ L.ALR., all as: provided by the dissolution: agreement: 
Payee to O.A.M.K. were made—not by Veerappa, 
be it noted—as a result of which the dissolved firm’s 
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indebtedness to O.A:M.K. had, by the succeediiig 12th - 
‘May—the date of the mortgage in suit—become ‘ 


reduced to Rs. 36,000. 


' It is convenient now to. ner what, as at that - 


date, was the position, in which, in relation. to this 
debt-as one of the old firm’s liabilities assumed: by 


him, the respondent: stood to Veerappa. That position: 


may be easily stated. - 
O.A.M.K: were rio patties to the Sieciulian 
agreement. The direct joint liability of each of the 


partners to them remained’ eatrely unaffected by, ‘its - 


execution, 
But by that seesnisan the mnondert “as helyeeti 


himself::and.each of:.his former partnets,. became . 


‘solely responsible for the firm’s'.debt.to O.A.M.K;. 


and Veerappa as: one ‘of these partners became entitled 
to an indemhity from the respondent: against all 
liability as. a former partner.of his. in tespéct: of it. 
And: he was. entitled to have that right of indemnity 
declared and. enforced (by an order’on the respondent; 
for example, to pay off the debt): .if .the right. were 
disputed or the obligation neglected. - 
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— But he was‘entitled to no more. . Veerappa could not 
Npsensees recover the debt from the respondent unless and until 
AND ANOTHER he had himself paid it. Give Veerappa that right and 
- Lar the result might have been—for it would equally be 
cereal the right of the three “other. partners—that the 
—— _respondént would be. exposed to the risk of having to- 


Buaes: ‘pay the debt twice over at the least. To put this in 
RE oer words, Veerappa at this date had paid to 
O.A.M.K. nothing in respect’ of. this firm debt. There 
was accordingly at that time no existing relation of 
debtor and creditor in respect of it between the 
respondent and himself... ss 
It is in these circumstances: that fie miortgage in 
suit was executed by the respond ent. on ‘the 12th May, 
1910. It is expressed to be made in. favour of one 
Sethuraman, who was a moneéy- -lender of Rangoon. - 
It purports to be made in consideration of Rs. 20,000. 
borrowed by the respondent from him. The receipt for 
Rs. 20,000 is acknowledged in the body of ithe deed. 
Interest on the whole sum runs from the date of the 
deed. It is first payable .on thé 13th May, 1911. 
Rs. 8,000 of the principal with accrued interest 
are payable on. the 12th May, 1912: the remain- 
ing Rs. 12,000, with interest on the 13th May,. 
1013, ; a 
_ On its face, whether in respect of the amount 
secured or the person to whom that amount is due or 
otherwise, this mortgage: bears no relation at all to 
the . dissolution agreement, to the then amount’ of 
O.A.M.K.’s debt, or to Veetappa. “It purports to record: 
an independent transaction of loan of Rs. 20,000 by 
Sethuraman to the respondent. ~And in the plaint in 
this suit it is so put forward. by. the original _ plaintiff,” 
who sought ‘to enforce it solely in the character of at 
assignee from Sethuraman;.. But inthe course ‘of the® 
proceedings it became; :common ground that: the: 
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iiorlgage, in its terms, records no transaction that 
ayer happened. 

The appellants admit that no money at all was 
leit by Sethuraman to the respondent, nor is it denied 
by them that the documentary record of the transaction 
that took place on the 12th May, 1910, is to be found 
notin the mortgage alone ; but in that mortgage, in 
“i promissory note for Rs, 16,000 made by the 
- respondent also in favour of Sethuraman, and in a letter 
‘Exhibit H, then written and addressed by him to 
PGilancaaan. These documents were all handed by 
the respondent to Veerappa at Myaungmya on the 
12th May, 1910, on his demand.. They show, and in 
: particular Exhibit H shows, that the whole transaction 
was directly connected’ with the liability of the 
: respondent as’ between himself and Veerappa to. 
discharge the P.V.D.V.. debt to O:A.M.K., by that 
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time reduced as above stated to Rs. 36,000, which is 
the combined amount of the mortgage and we promis- 


sory note. 
The following is the material sat of. Exhibit H :— 
“ Corresponding ‘with the 30th (Sitrai) I have mortgaged you 
: my three launches and one-sixth portiofi: of .the pucca building, 
“gontaining six rooms, of this place’ [the property comprised in’ 
the mortgage in suit] “for Rs. 20,000 by means of registered 
(eed. Further, I have executed a promissory note for Rs. 16,000 
In your favour. Pay the above amount of Rs, 36,000 to O.A.M.K. 
for 30th “sitrai, and tell them that it should be credited towards 
P.V.D.V. in their. account. I will send you the money on the 
promised date.” A 
In view of the fact that Veerappa. is now dead 
_and canhimself give no account of it, and that there’ 


‘is a conflict between the witnesses for the plaintiff-and™ 


the respondent as to the genesis of this transaction-of - 


‘the 12th May, 1910, the importance of this. exhibit 


can hardly, in their: Lordships’ judgment, be. over: . 


estimated. 
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Its. preservation—it was. produced in the suit. by 
‘the plaintiff—relieves them for example . from - the 


AND ANOTHER necessity of determining. as between the: parties the 
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gravely disputed question with reference to the position 
which Sethuraman was represented to the respondent 
as occupying. The respondent’s. story was that. he 
never would, under the dissolution agreement, have 


assumed the O.A.M.K.. debt. had not Veerappa 


promised him that when. necessary he. would. find 
a. lender ready, upon security, to advance to the 
respondent the sum necessary to pay off O.A.M.K.. 
Sethuraman, the respondent goes on to say, was put. 
forward to him by Veerappa as the lender he had 


found, in pursuance of. his promise. The case of the’ 


plaintiff,.on the other hand, was that Sethuraman™ 
was all though known to be, as in fact. he Nad 
merely beriami for Veerappa. . 

- Exhibit H enables their Bomlesine ‘to “proceed 
without expressing any conclusion of their own upon 


this issue. It enables them, indeed, to act upon the 


appellants’ version of the transaction which was that 
the respondent was. required by Veerappa to give to 
him, in the name of Sethutaman, his benami (for he 


. was hiriself about to depart to India), the mortgagée 


in suit and the promissory note, for the reason that 
.A.M.K. were pres&ing Veerapna to.pay their debt 
and the respondent was neglecting: to settle it. All 


- this may be accepted: It. still. leaves the question 


unresolved why the ‘respondent, who, as their Lord- 
Ships have just shown, was not at the time liable to 
pay Veerappa anything . in respect of the O.A.M.K: 
debt, should by ,the mortgagé in suit have: been 
‘taken bound to make payment to his. niomineé: of 
Rs. 20,000; with interest from thé daté of thé: deed, 
all irrespective of any paymént of that sum or any part 


of it by Veerappa, either to O.A.M.K. or to hittself 
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That question is answered by Exhibit H which, 1934 
in their Lordships’ view when properly understood, Vyegaies 
explains with quite sufficient clearness the whole AND ANOTHER: 
transaction even accepting the laintiff's witnesses’ LAR. 
account of it so far as that account goes. Apart raw Carte 
from, and notwithstanding Mr. de Gruyther’s con- Lak 
tention, to which their Lordships will recur in a woke 
moment, it is impossible to read Exhibit H without i 
secing that it was dealing with a real advance’ of 
Rs. 36,000 to be made to the respondent. The. 
mortgage deed and promissory note to which it 
refers bear that-that sum had actually been received 
by the respondent and was fo be repaid by ‘him’ 
with interest as therein respectively provided, 
Exhibit H is the direction to Sethuraman or, if you 
will, to Veerappa as lender, by the respondent as 
borrower, instead of paying them to himself to pay: 
over to O.A.M.K. the Rs. 36,000. advanced and. 
secured. in discharge’ of the P.V.D.V. debt for which, 
as we know, as between. the respondent * and’ 
Veerappa the respondent was solely liable. The- 
payment so directed was to be made as on the very: 
day of the mortgage and at Rangoon. On the’ foot-' 
‘ing that it would be so made it instructed accurately’ 
enough the statement in the ‘mortgage executed at. 
Myaungmya that Rs...20,000, the portion of. thé | 
advance: thereby -secured,- had that day been paid to 
the respondent, and it justified the obligation ‘to pay. 
‘interest on the ‘full:amount as from the same date. 
| The respondent does’ not dispute that if such 
/payment had: been made to O.A.M.K.,' as directed 
iby him, there would have: been ‘then’ “no further 
“question as to his liability -to* repay’ ‘it in terms. 
of his mortgage. ‘But: there never was any such 
payment made. This . was’. apparently.” admitted in’ 
the Chief Court. It was not suggésted. by. -Mr. 
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de Gruyther, before their Lordships, that there had, 


It is indeed quite clear that there had‘ not. . What 


then is the position ? 

' The answer of the learned Trial Judge was based 
upon a misapprehension, . He found that. the » pay-" 
ment had been made, and accordingly he ordered. 
a.sale. But his finding arose from a misreading, on 
his part, of an entry’in Sethuraman’s books. In. 


.these there is entered as on. the date of the mort-. 
‘gage, a credit of Rs. 20,000 in favour of Veerappa: 


and a corresponding debit against the respondent.: 


But.Sethuraman being only a nominee of Veerappa, 
these entries import no more than a -recognition on. 


the.part of Sethuraman that the sum expressed ‘by: 


the mortgage to be. owing by the respondent: 


belonged to Veerappa and not to himself. _ The: 
entries in no: way import that any sum was on that. 
day paid by anyone to anyone else—least of all that’ 
any sum was. on that day found or applied by 
either Veerappa ar Sethnraman for any purpose of- 
the respondent. The learned Trial Judge, however, 
mistakenly treated the entry in Sethuraman’s. books 
as a credit to O.A.M.K., and as evidence of’ a pay- 
ment made on that diy by Sethuraman to them. It 
was a clear misapprehension on the part of the. 
learned Judge and Mr. de Gruyther not suggesting. 
before their Lordships that any ‘such payment had: 
been made, did not ‘seek to support the learned 


Judge’s order directing: a.sale.on the ground that- it . 


had.. His main contention: ‘before the Board, indéed | 
his only contention’ on the appeal, was that: the. 


‘learned Judge’s order should be restored on: an 


entirely different. ground.. 

To the foundation of this contention. of his, their 
Lordships have already alluded. Veerappa’s mortgage 
to O.A, M.K. of. the 11th January, 1910, extinguished, 


Vor. [V] RANGOON SERIES. 


he said, all liability -on the part of everyone but 
himself for the P.V.D.V. debt to O.A.M.K. That 
being so the reference to that debt in the dissolution 
balance sheet operated to entitle him, in place of 
O,A.M.K., to receive payment of it from the respond- 
ent. On that footing the recital in the mortgage 
in suit that Rs. 20,000 had been advanced by 
Veerappa’s nominee, Sethuraman, to the respondent 
was. quite correct, Veerappa, as. between himself and 
the respondent being entitled to recover from the 
latter every part of the O.A.M.K. debt. Whatever 
arrangement he might or might not himself -make. 
with O.A.M.K. for. its ultimate liquidation, that full 
debt the respondent was bound to pay. Veerappa 
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under the dissolution. agreement.on demand. The: 


mortgage in suit. and the: promissory note were the 


terms on which TesaeD was me to give him 
time’ for payment. 
Their Lordships hope that Bey have “correctly 


stated the. contention. In their judgment the argu. 
ment breaks down at every point-of fact. First of 


all, as they have already shown, the mortgage of the 


11th January, 1910, didnot work either.a novation. 


of the O.A.M.K. debt. or a release ,of the Tespondent 


or any partner of. P.V.D.V. from full liability in. 
respect of it. This ‘of itself destroys the whole con- 
tention. But further, if by the date of the dissolu- 
tion. agreement, the 6, A.M.K. debt. had. ceased to be: 
a partnership liability, then under that agreement the: 
respondent did not contract to assume it. It was only. 


firm. liabilities. that the respondent assumed. - But 


still . further the. view of the- ‘respondent's. and. the. 
P.V.D.V. position involved in this contention is 


completely negatived by the. terms of ‘Exhibit H. It 


follows. in their Lordships’. judgment that the “order: 


of the ‘Trial Judge directing.a sale can no more be — 


VEERAPPA 
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justified on the ground suggested by Mr. de ‘Gruyther 
than it can on the ground taken by the learned Teter 


CH ie’ 
AND Ayoriew himself. 


bs Ae 
RUNACHEL- 
ae Gherty. 
BrANey: 
BURGH, J, 


That the Trial Judge’ S order was erroneous was. 
‘made clear on appeal to the Chief Court.. The learned 
Judges of that Court fully appreciated the error of 


fact into which the Trial Judge had fallen, and they, 
-it being admitted before them that no payment as 


directed by Exhibit H had been made to O.A.M.K..,. 


held that the suit. should ‘be dismissed on the “ground: 


that the mortgage in suit had no consideration to 
support it and created no security for any sum what- 
ever upon the property comprised in it. Their ‘Lord: » 
ships do. not agree. If the suit is to. be dismissed it 
must be on some ground other than that chosen by” 
the Chief Court. When the position in which: the 
respondent stood towards Veerappa in relation to this’ 
O.A.M.K. debt is remembered, there was in. their 
Lordships’ judgment ample consideration -to support 
the mortgage. .  Veerappa, when it was given, was. 
entitled to require, as their Lordships have shown, 
that the respondent: should, under his indemnity, : 
procure Veerappa’s release from his joint liability in 
respect of it, and most effectively, by-making immediate’ . 
payment to O.A.M.K. of the P.V.D.V. debt. Veerappa. 
stayed his hand on the terms that by the grant of*. 
the mortgage to his nominee the respondent's. 
indemnity should become to the extent of Rs. 20,000: - 
and interest, a secured instead. of an unsecured? 
indemnity. . The consideration” for the mortgage was: 
therefore complete ‘and’ the judgment of the’ Chief: 
Court was, in ses Lordships! Opinion, io ‘this -extent.’ 
erroneous. BS ae Se 
But the result reached by the Chief Court may’ 
properly be arrived. at in another way. It is cléar™ 
that the real consideration for the mortgage is not” 
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therein correctly expressed. The true consideration 
their Lordships take to have been proved by the 
appellants themselves, and the resultant operation of 
the mortgage follows as a consequence from a con- 
sideration of the antecedent relations between the 
parties to it and the provisions of Exhibit H. To 
the extent of Rs. 20,000 it stands as a security for 
such sums as. Veerappa shall pay towards discharge 


_ of. the P.V.D.V. debt to O.A.M.K. with interest, at. 
the mortgage rate, from the date of each payment 


réspectively. 


Had then Veerappa paid any such sums at ‘the. 
commencement of this suit? In the opinion of .the. 
Board no such payments were proved. Whatever: 
may be the true explanation of the receipts endorsed* 
by. Sethuraman on ‘the mortgage deed—a question: 
which their Lordships do not’ consider it necessary to- 
discuss—they represent no payments by or on behalf: 
of Veerappa. Nor is any claim on that footing’. put. 


forward in respect of them-by the appellants. . Oné or 


two. witnesses for the plaintiff said) Veerappa had. 


not made any payments and there is no evidence or 
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suggestion to the contrary. Strangely enough a. 


representative of O.A.M.K. was amongst the plaintiff’s 
witnesses. He ee no evidence of any such* pay. 


ment. 

In these eeesrastanses it appears to their Lord- 
ships that the plaintiff entirely failed: -at the hearing 
to establish, under the sections already referred to of 


the Transfer of Property Act any "case whatever, . 


either, for a decree or for an account. 


Their Lordships will accordingly humbly advise: 


His. Majesty that this appeal from ‘the, order of the 
Chief Court should be dismissed with’ costs. 
E. Dalgado—Solicitor for the Appellants. 
A. E. Bramall—Solicitor for the Respondent: 
6 : 
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APPELLATE CIVIL. 
Before-Mr. Justice Pratt and Mr. Justice. Otter. 
_ MAUNG TU | 
a 


MA CHIT.* 


Burmese Buddhist Law—TInheritance-—Contest between elder and younger 


brothers and sisters of the deceased. 
It must be taken as:séttled'law that- among Burman: Buddhists ‘younger 


"brothers and sisters exclude, the elder as heirs to a deceased. brother. or sister. 


Mi A Pruzanv. Mi Chumra, SJ.L.B. 37; Ma yaw ve » Maung Po Myit, 
3 Rangoon 86—followed. 
- Ma nin Bwiu v. U Shwe Gon, 8 L. B. R i++elied- upon: 
Tha. Gywe—for the Appellant. 
Ganguli—tor the Respondent. 


PRATT AND OTTER, JJ:—One Ma Gyi died. in. 1922 . 
childless, leaving an “elder brother Maung Po Tu, the 
present plaintiff-appellant and. a younger sister Ma. 
Thi. There was another younger’ sister. -Ma Saw, - 
who, according to plaintiff, predeceased Ma Gyi, © 


‘but this. is-not admitted by her Se Ma ee, 
the: defendant- respondent, 


At the time of -Ma* Gyi’s. death - plaintitt sees 


. Po: Fu: was. absent in Lower . Burma: : anc Ma ‘Thi 
- took possession -of her ‘estate. 


Ma Thi died on or about October 1924 and: Ma 


: Chit took: over possession: ofthe estate. 


Plaintiff's case-is that on Ma Gyi’s death hie: and 


Ma Thi-were entitled*to- inherit the estate in equal 
shares and’ that’on Ma: Thi’s ‘death he - inherited: the 


whole estate. The defendant Ma: Chit’ S case'-was' that 
‘as elder brother ‘Maping Po Tu’ had -no: right of in- 


-heritance to the estate of Ma Gyi, but was: excluded 
-by her. ibe a ‘sister ‘Ma Thi. 
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Defendant also relied on a. deed of gift in her 
favour of the whole property alleged. to have been 
made by Ma Thi on the 16th September 1924. 

The Trial Court framed a preliminary issue as to 
whether plaintiff had any right under Burmese 
Buddhist Law to inherit the estate of his younger 
sister Ma Gyi.. -On the authority of Mi A Pruzan v. 
Mi Chumra (1) where following Book X, Section 18 
of the Manugye -it was held. that: elder brothers or 
sisters are postponed. to younger brothers and_sisters 
in the law of inheritance, and of Ma Kyaw v. Maung 
Po Myit (2) where it was pointed. out that it is a funda- 
mental principle of Burmese Buddhist Law that 
inheritance shall not ascend, if it. can possibly descend, 
the Court held that plaintiff had no right to. inherit 
his -younger sister Ma Gyi’s estate and that he had 


no.locus standi to sue. The suit was accordingly 


-dismissed. 
On: appeal it. is contended thats as Ma Saw, mother 
of defendant, predeceased Ma Gyi™ and: Ma: Thi, 


plaintiff is the sole heir and the Lower Court was 
wrong. in dismissing the suit without considering the 


validity: of the gift.by: Ma Thi to.defendant. 


It-.is. not disputed. that, if’ Ma Saw. predeceased. 


Ma. Gyi, plaintiff, as elder brother; would take 
preference of the: niece, and the Lower Court: ought 
therefore to have. gone into the. BEINN of the 
_walidity, of the gift. . 


It. is also argued that although the passage. in. Book. 


_X, Section 18. of the Manugye, definitely: lays-down 


‘that.the. property.-in such,cases:is:nat:to ascend:to;the 
elder . brothers. and -sisters; but ‘that’ the. younger - 


brothers, and, sisters of:the deceased alone share it, and 
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that this is what i is meant ee not allgypn the: hasta! . 





a) SILB, page 37... ~ (2) 3 Ran. 86, 
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2 1925 to ascend, the passage is not consistent with other: 
“Maune To passages in the Manugye. | 
aCe, It is contended that Section 19 of Book X, which 
“pana provides that in the absence of nearer: relatives 
Orter, JJ. the parents shall inherit, suggests that: by inheritance 
ascending is meant ascent to relatives of the previous 
generation and that for the property to go to an elder 
brother or sister is not an ascent of the inheritance: 
In Section 311. of Volume I of ‘the Kinwun 
Mingyi’s Digest . the rule from Manugye: is given. : 
thus: ‘The general rule is that relatives of. previous. 
generations shall not inherit the probaly of them 
descendants,’ i 
But this raie is not ra Gehl will the further 
refinement given in Section 18: that the younger” 
brothers and sisters take preference .of elder, and that: 
as between brothers. and sisters the property ascends 
if it goes to the elder from the younger. 
Neither can I see that the passage in Book X,. 
‘Section 56 (Digest Section 308) -where elder ae 
younger, brothers and sisters are included among the 
six relatives has any bearing on the point now at issué,. 
In Ma Bnin Bwin v. U Shwe Gon (3) it. was 
observed by their Lordships of the Privy Council 
that the point of Section 310 of the Digest (corre-- 
sponding’ to Manugye Book X, 18) is that as: among 
the co-heirs of the deceased, namely, the brothers: 
and. sisters, the younger brothers | and sisters were’ 
preferred to the elder. | 
The Manugye, it was also’ laid down in the same 
judgment, is authoritative, when it is not ambiguous. «© 


Section 18 of Book X is not:ambiguous and EF 
‘cannot hold that it is inconsistent with other passages. 
‘in the Manugye. 





(3) 8L.BR.1. 
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The principle laid downin Mi A Pruzan v. Mi 
Chumra has never, so far as I am aware, been 
tlisgented from in any reported ruling. It may be, 


aa alleged, that in practice elder brothers and sisters — 


often share with the younger the estate of a brother 
ar sister, who dies childless; but there is nothing 
before us, which would. justify us in holding that 
there i is an established custom having the force of 
law, whereby elder brothers and sisters have equal 
‘rights ith younger brothers and sisters of inheritance 
‘to the estate of a-deceased brother or sister. 


It must be taken therefore as settled law’ that 


younger brothers and sisters exclude the elder as 


heirs to a deceased brother or sister. This finding, 


however, is not sufficient to dispose of defendant's 
claim. 


‘Thi to the exclusion of her niece the defendant: 


If defendant's mother Ma Saw died before | Ma 
Gyi, then Ma Thi was sole heir of Ma Gyi, and on’ 
Ma Thi’s death plaintiff would be sole heir of Ma . 


6 
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Mauna Te 
MA Cire, 
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If Ma Saw died after Ma Gyi, but before Ma Thi - 


then ‘Ma Saw would inherit half of Ma Gyi’s estate 


equally with Ma Thi and this share would go. to ee ; 


‘daughter. 
If again Ma Saw as alleged by defendant died 


‘after. Ma Thi she would inherit the whole . of. the | 


property. in dispute. 


. The decree of the Lower Court. is gcbortingt# nee 


aside and the suit will be remanded for trial on the 


following - issues :-— ‘ 
1, Did Ma Saw predaccase Ma Gyi ‘and Ma 
TRLY 3 


2.1 not, did she die before or after Ma. 


Thi? : 


3. Is the allgued.- gift ee. the : ae ay Me 


Thi: ‘to Ma Chit valid?” 


Gu 
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We would point out that, if Ma Saw predeceased 
Ma Gyi, Ma Thi would be able*to make a valid gift 
of the whole property. 

lf Ma Saw. died after Ma Gyi, but before Ma Thi, 
Ma Thi would still be able to make/a. valid gift of 
her half share of the property and the other half 
would go to Ma Chit as heir to her mother Ma Saw.. 

There will be no order as to costs of this appeal: 
which appears to be the fairest course under the 


_circumstances. 


APPELLATE CIVIL. 
Before Mr. Justice Chari. 


MA. SAW AND OTHERS) 
Oe 


MA BWIN BYU." 


Civil Procedure Code (V of 1908), Order 41; Rule 31—Whether Judgment umndér- 
* Rule 11 of the same order to comply with the requirements of Rule 31. 
“Since Order 41,. Rulé 11, of the Civil Procedure Code, enables the Court’ 

only to dismiss an appeal and sincea dismissal must be followed bya decree: 

which can only be based ona judgment, the duty is cast on an Appellate 

Court when making such dismissal, to write a judgment in compliance with the- 

requirements of Order 41, Rule 31, showing the points raised, the decision upom: 

the: points and the’reason for that decision, <A 
fach Desi v. Bala Dass, 13 CW.N. 1031—referred lo. Bipin Behari w,: 

Jogendranath, 65 1.C. 479; Rami Deka v. Broj Nath, 25 Cal.97; Royal Reddi 

v. Linga Reddi, 3 Mad. 1; Ruckal Chandra v. Satindra cide 5 C.L.J. 348— . 

followed. : : 
Hanment v.. Annaj, 37 Bom. “610; Samin. Hasan v. Pirin 30 All. 390.5. 

Tanoji v. Shanker, 36 Bom. 116—dissented fre om 


--Stirty—for the ‘appellants. 
Dutt— for the Respondent. 


,; Cuart, J.—This is a second appeal against the 
adgment and: decree of the District Court of 
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Myingyan, The plaintiff-respondent filed a suit in the 
Subdivisional Court of Myingyan claiming possession 
of certain property from the defendants on _ the 
allegation that the property belonged to her adoptive 
parents now dead. She obtained a decree in the 
Trial Court and the defendants appealed to the 
District Court. The District Judge in a very short 
judgment dismissed the appeal under Order 41, Rule 
11 of the Civil Procedure Code, without issuing 
notice to the respondent. The defendants now appeal 
and the only point of law argued on their behalf is that 
the judgment of the District Court is not in .accord- 
ance with the mandatory provisions of Order 41, 
Rule 31 of the Code. Mr. Justice Carr in ddmitting 


the appeal made a tiote that ‘the judgment’ fails. 


utterly to comply with those provisions. I am in entire 
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_agreement with him and my. only doubt was whether © 


the provisions of Order 41, Rule 31, apply to those 
-cases in which the appellate court dismisses an 
appeal summarily under the provisions of Order 41, 
Rule 11... ae : 

The rulings are not uniforrn on’ this point. In 
‘the case of Rami: Deka v. Broj Nath (1), the Calcutta 
High Court was of opinion that a summary ‘distnissal 
of an appeal under section 551 of the old code 
(corresponding to Order 41, Rule 11 of the new) did 
not relieve the Court from the necessity of wirting a 
judgment which according to the provisions of section 
574 of the old code (corresponding to Order 41, Rule 
31 of the new) should show ‘the. points raised, the 
decision upon the points and’ the ‘reasons for’ ‘that 


decision. This case was cited with ‘approval ‘by 


anothér: Bench of. the same High’ Court in Ruckal 


Chandra v. Satindra Dev. (2), ‘bitin another, ‘case. 





(1) (898) 25: Cal, 97: (2) 5 Cal L3y.°348, ° 
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of the same Court Pach Desi v. Bala Dass (3), the 
two learned Judges who composed the Bench differed 
in their opinion, Cox, J., being of opinion that section 
551 of the then code was not controlled by. section. 
574 while Richardson, J.,. was of a. contrary. opinion. 


Tt is true that all the above cases were cited under 


the old Civil Procedure Code but in a very recent 
case decided by a Bench of the same High Court 
consisting of Sir N. R. Chatterjee and Mr. Justice 
Panton [Bipin Behari v. Jogendranath (4+)] after a- 


‘review and. consideration of the authorities of ther own. 


Court and of the other High Courts the Bench adhered 


to the view expressed in Rami Deka’s case. The Madras 


High Court: in .the case of Royal Reddi v. Linga 


_ Reddi (5) took the same view as the Calcutta High 


Court in respect of. the corresponding sections of the: 


Civil Procedure Code then in force. The Allahabad 
High. Court however seems to be of a different. 
opinion. In the case of Semin Hassan v. Piran (6), 
the learned Judges dealing with an appeal which was. 
summarily dismissed under section 551 of the then. 
Code were of opinion that the provisions of section 
574 were not applicable in their entirety to the case 
of an appeal dismissed under section 551 of the code. . 
They also say “we think this is evident from the 
immediately preceding sections and in particular . 
section 571.” .It is difficult to see how it isso 
evident unless it be that section 571 which lays down’ 
that the appellate court’ shall pronouncé judgment:.in 
open. court, entacts: that the judgment: shall be. so 


pronounced. after hearing the parties or their pleaders, ; 
implying that the judgment,’ which the. appellate 
-court was directed to ponounce, was to be pronounced. 


_ after both the appellants , and respondents or Ahgir 





(3) 13 C.W.N. 1031. (4) 65 Indian Cases 479. 
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pleaders have been heard in support of their respec- 
tive cases. If this is the effect of sections 571 and 
574 of the old code (corresponding to Rules 30 and 
31 of Order 41 of the new) then an appellate court 
disposing of an appeal under Order 41, Rule 11, need 
not write a- judgment at all in such cases. There is 
no indication in the Allahabad judgment to what 
extent if not in its entirety section 574 of the code 
does apply to cases disposed of under section. 551 
but the concluding passage of that judgment that 
there was nothing in the case before them to show 
that the District Judge did not apply his mind to 
fhe facts of the case and the grounds taken before 
him, would seem to indicate that there must be a 
judgment in such cases and that the judgment must 


at all events show that the District Judge applied his 


mind to the facts of the case and the grounds argued. 


The Bombay High Court took a view similar . to. 


the Allahabad view in the case of Tanoji v. Shanker 


(7). .This decision was. over-ruled by a Full - Bench’ 
of the same High Court, not on the. ground that the. 


decision itself was unsound, but on the ground - that 


there was a circular of the Bombay High Court, 


having the force of. law, which cast on the subordi- 
nate judiciary the duty of writing a judgment even 
in cases falling under Order 41, Rule 11 [Hanmant v. 


Annaji (8)] Sir Basil Scott in the Full Bench case 


admitted that there. was much to- be: said for . the 


reasoning in Tanoji’s case on -the',; materials which’ 
7 


-were then before the Court, and Beaman, J., who 
‘was-a member of the Bench which decided Tanoji’s 


case, was of opinion that if the question depended. 
only on a true construction of Order 41 he, in spite | 


of the conflicting judgments. which “had been, cited 


(7} (1912) 36 Bom. 116. (8) (1913).37 Bom. 610. 
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before the: Court, would have adhered to the view 


a SAW AND expressed by Hayward, J., in the earlier case. 


gee 


WaT BWiN 
BYv. 


Cuari, J. 


With the greatest respect I am unable to accept the. 
reasoning of that learned Judge (Hayward, J.), which 
is based’on the arrangement of the’rules in Order 
41 of ‘the code. A rearrangement of séctions in 
a new code does not necessarily imply a change in: 
the law. Where the words of a section are clear and 


‘unambiguous, as those of Order'41, Rule 31 are, it‘is: 


hardly permissible to curtail their plain operation on a. 
consideration of the arrangements of the section. Nor, 


_in my opinion does the arrangement of rules in’ Order 41 


lead to the conclusion that Rule 31 does ‘not apply te: 
judgment pronounced under Order 41, Rule 11. Rule 
31 appears'under a separate and general:heading ““judg- 


ment in appeal” which must necessarily govern all cases: 


in which an appellate. court writes a judgment. The 
arguments of Mr. Justice Hayward would be reason-- 
able and intelligible if the Code authorised the 
appellate court to reject an appeal without admitting 
it. But Order 41, Rule 11 only. enables the court to- 


‘dismiss the appeal. Such a ‘dismissal must -be fol- 


lowed’by a decree and:a decree can only be based on: 
a judgment (Order oI Rule 35). It seems to me that 
the duty of writing a judgment in all cases is cast 
upon an appellate court, no matter in what mann er 
the appeal is disposed of and that the provisions ‘of. 
Rule 31 of Order 41 must necessarily apply to such 
judgments. The words ‘of Rule 30. “after hearing. 
the ‘parties or ‘their pleaders and: referring to any. 
part of the proceeding’? mean no. more ‘than ‘that the 
Judge shall give an opportunity tothe party. or .pat- 


Ales ‘before him of arguing their case and ‘the ‘words. 


“after referring to:any part-of the proceeding” merely 
contemplate cases -where*such-reférence’ is- unneces- 
sary, as. for éxainple, : where the -Trial-Court has. 
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ilisposed of the case on a point {of aw which is 


clearly set out in its judgment. These words do 
not imply that the section applied only in those. 


wascs were there are two parties to be heard and 
where the records are before the court to be 
referred to. 

Considering the matter on principle I am inclined 
to hold that the view of the Calcutta High Court is the 
sounder one. The object of Order 41, Rule 31, is to 
have on record the decision of the appellate court 
with the reasons therefor so_that the court of second 


Appeal which is bound by the findings, may. have. 


before it materials from which it can ascertain the 
views of the court of first Appeal This necessity 
exists in cases summarily dismissed under Order 41,. 
Rule. 11, just as-much as it exists in cases dismissed 
after notice to the respondent and full hearing. 
There are no decisions on this point in this High 
Court. There is however a letter, General Letter No. 
13 of 1925, addressed to all the District Judges 
wherein their attention is drawn to the necessity of a 


judgment complying with the provisions of Order 41,. 
Rule 31, of the Code. This letter contains the fullow-. 
ing passage :—“ This applies -as much to. a. judgment. 
dismissing ‘the appeal under Order 41, Rule 11, as to 
one. given after a hearing of both parties.” This. 
though not a judicial. pronouncement ‘expressed in a: 
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ruling; was the considered opinion of ‘the Honourable 


Judges’of this. High Court. I therefore preter to- 


follow ‘the Calcutta ruling. 


I hold that’ the judgment of the’ lower appellate 
Court. does not conform to: -the provisions of Order: 
41,-Rule 31." It-is ‘set aside and thie case’is remanded: 
to the District’ Court for pronouricément ‘of a judgment. 
in-accerdance--with-law. -If-the--learned-Judge:-pre-- 
siding in the District Court is a’différent Judge or if 
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he be the same Judge but has forgotten the arguments 
placed before him, it will be: open to him to ask the 
appellant to re-argue the appeal. The costs of this. 
appeal will abide the result; There will be a refund 
of the court-fees in- respect «of the appeal, to the 
appellant under section 13 of the Court-fees Act. 





FULL BENCH (CRIMINAL). 


Before Sir Guy Rutledge, Kt., Chief Justice, Mr. Justice Heald, Mr: Justice 
Duckworth, Mr. Justice Chari and Mr. Justice panne Ba. 


KING- EMPEROR 
2. 


MAUNG THA DIN.* 


Evidence Act (I of 1872), section 27, whether repealed or affected by amended 


section 162 (1) of the Criminal Procedure Code (XVIII.of 1923)—Police 
Inuestigation under Chapter XIV of the Criminal Procedure Code \V of 1898), 
sections 160, 161 and 162—Whether “ Infor nation ‘received from a person 
accused of any offence” in the custody -of a police officer ° (section 27 of the 
Evidence Act), a statement within section 162 (1) of the Criminal Procedure 
Code—Whether the words “ any such statement” in section 162 (1) apply to 
oral statements as well as those reduced to writing. 


Held by RUTLEDGE, C.J., DuckworTH, CHARI and MaunNG Ba, JJ. (HEALD, J., 
dissenting) that section 27. of the Indian Evidence Act is neither repealed nor 
affected by the amended section 162 of the Criminal Procedure Code because a 
person accused of any offence is not “any person being within the limits of ” the 
station of the Police-officer making an investigation under Chapter XIV of any 
adjoining station, “who from the information given, or otherwise, appears to be 
acquainted with the circumstances of the case" (secticn 160), and that conse- 
quently “information received from a person accused of any offence inthe 
custody of a Police-officer (section,27 of the Evidence Act” is not a statement _ 
within the meaning of section 162 (4) of the Criminal Procedure Code, 


Held by HEALD, J., that the conflict between the natural meaning of the 
“words used in section 162 of the Code and that of section 27 of the Evidence Act, 
‘in so far as the latter would allow proof of statements made to the police during 
-a police investigation under Chapter XIV of the Code by an accused person. 
while in custody of the police, is such that the latter to. the extent. to which it : 
allows proof of such statements, must be regarded as having been repealed.’ - 


Held by the Full Bench, that the words “any such statements” occurring in 
section: 162 (1) apply both: to. oral statements and those. reduced to writing, 
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fer Duckworts, J.— My view is that section 157 of the Indian Evidence 
Act is affected by section 162 of the Code of Criminal Procedure, as far as state- 


ativinls to the police, taken under section 161, whether oral or recorded, are. 


axiticerned but that section 27 of the Indian Evidence Act, which deals with 
information received from persons accused of an offence and in police custody, 
is nol affected by the aforesaid section of the Code of Criminal Procedure.” 

Per Matnc Ba, J. —“I may note that in the Code of 1882 the word “truly” 
«Gcecurrcd in section 161. This clearly shows that this section was in‘ended to 
apply only to witnesses. The effect of omitting that word in the Code of 
1808 is that a witness is no longer liable to be prosecuted for perjury. So 
section 27 of the Evidence Act remains. unaffected by the latest amendment of 
aeclion 162. But sections 155 and 157 are affected except in the only instance 
mentioned in the proviso to section 162, Criminal Procedure Code.” 

Bank of England v. Vagliano, (1891) A.C. 107; Bawa Rowther v. King- 


Emperor, 3 \B.L.J. 245 ; Emperor v. Ratansatharam, 4 Bom. L.R, 644; In re- 
Semalai Gounden, 86 1.C. 664; Quécen-Empress v. Jadub Das, 27-Cal. 295; 


Quecn-Empress v. Somida Chetty, 7 Mad. 274— referred to. 
Emperor v. Vithu Balukkarat, 26 Bom, L.R. 965; Jagwa Dhanuk v. King. 
kinperor, 5 Pat. 63; Rukha v. Crown, 6 Lah. 171—followed. ; 
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Gubi Mian v. King-Emperor, 4 Pat. 204; Grandhe Venkatasubbiah v. King. ' 


Emperor, 48 Mad. 640—dissenled from. 


This was a reference arising out of Criminal Appeal. 


No. 1590 of 1925 before a Division Bench of the 
High Court (Rutledge, C.J., and Maung Ba, J.),: the 


question referred being one of . great. importance, 


namely whether and to what extent the provisions 


of the amended section 162 of the ‘Criminal Proce- | 


dure Code affected the Evidence Act. The facts of 


the case will appear sufficiently from the Order of’ 


Reference by the Division Bench which is as follows : 


“ Appellant Tha Din, a sawyer, aged 50, has been. 


convicted of murder and sentenced to death by the 
Sessions Judge of Mandalay.. “3s 

He worked at the sawpit of Tun Bo who resided at 
Kangyigon. Part of his duty was to'tend a pair of 


buffaloes used in dragging logs. Deceased Maung Tun 


lived about a mile from the sawpit and his occupation 
was cultivation. Some ill feeling existed between them.. 
Tha Din had lost his coat and claimed, the one which 
Maung Tun was wearing as his. He consequently 
asked Maung Tun to give it up but the Jatter refused to- 
doso. On the day of occurrence they had bad weather.. 
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_1926 .So-Tha Din and his two fellow workmen, Maung Sein 
Rurator ‘and Myat Thin remained in their hut. Tha Din also 
> said that he was not feeling. well. At about noon 
“pm. Maung Tun appeared leading two buffaloes which Tha 

Din had to tend. He addressed Tha Din thus: Here 
are your two buffaloes. They were eating the paddy. 
They. have eaten a lot. Will you settle it here or will 
you come to the thugyi’s house? Tha Din replied 
“Do as you like.” At this’ Maung Tun turned away 
_and dragged the buffaloes after him. Tha Din got up 
and followed him and got in front of the. buffaloes. 
‘As he went past Maung. Tun, he took from the basket 
-which..Maung Tun had slung at his back.a.Shan dah 
and ‘said “What are you doing”? Before Maung Tun 
‘could.make any reply Tha Dun lifted the “ Kamauk.” 
that Maung Tun was wearing and hit him. on the 
head with the dah. He cut him several times. . 

Maung Sein who’ was an. unwilling witness to that 
tragic drama jumped down from the hut shouting 
“Don’t do it.’ He woke up. Myat Thin who was 
sleeping and ran to the village to call. people. Myat 
Thin on waking. up saw. Tha Din cutting Maung Tun 
with a. dah. He too got frightened and ran to the 
village. There. they told the people that Tha Din 
-was. cutting. Maung Tun with a dah. When théy came 
‘back, Tha Din had fled. Maung Tun was lying on 
‘the ground covered with blood. He still lived but 
was unconscious.and.unable to speak. Other. villagers 
also arrived. The injured.man was then carried -to 
the hospital. but as. he died on. the si they eattiod. 
‘his body to the » dice station. 

-In the -Comumittal Court. Tha. Din. anihited that « 
‘he. cut Maung Tun with the dah but- pleaded that he’ 
acted in self-defence. He said that he- followed 
Maung. Tun, to apologise, that. Maung Tun pulled the « 
dah out.of-his basket.and threw it at him, that the dah : 
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missed, him and dropped. on the ground, th 
Maung Tun prepared to strike him with a 
he had to defend himself by. picking’ up the d 
hitting Maung Tun with the blunt end, that M 







Sem and Myat Thin woke up from sleep and three 


billets of firewood at Maung Tun and also beat 
him with them, and that it was only when Maung 
‘Fun fell to the ground that those two ran away. In 
the Sessions Court he went back on that statement 
amd..gave a defence of total denial. He then sug- 
gested that Maung Sein and Myat Thin must have 
‘done the deed. 

The learned Sessions Judge believed. the two. eye 
_ witnesses Maung Sein and Myat Thin, and we have 


no. reason to disbelieve them. The appellant had told: 


the Committing Magistrate that there was no enmity 
between these two and himself. 

There is hardly any room for doubt that there 
was no provocation whatever. It is true that the 
appellant was in an irritable mood and that he ¢om- 


mitted the offence in the heat of, passion without. 


‘premeditation. But he acted in a cruel manner. 


According to. the medical. witness there. were 14 


‘wounds of which 12;.were.on the skull. The- skull 
‘was. hacked about and.smashed in. Nothing: could 
have saved the man. Both the flat end and sharp end 
‘of, the dah. must have been used. The- offence com- 
matted was. clearly murder and. a.-brutal..one. No 


extenuating. circumstances. for reducing. the sentence . 


-can:.be found. So-.we. dismiss::the appeal. and con- 
firm the, sentence of. death. . 
We note that the learned Sessions Judes he 


excluded, atthe trial, before him a’ piece; of. material © 


evidence, namely, the. discovery of a blood- stained. 


shirt in consequence of -information received:from the © 


accused: while, “he, was in “the custody .of’’the police. 


76 


hs 1926 
Kinc- 
EMPEROR 


MixoNe THA 
’ DIN. 


INDIAN LAW REPORTS. | [Von V 


Tun Bon and Maung: Tok (P.W. 8 and 9) were: 
present at the time of discovery. Tun Bon, ‘his. 
employer, was positive that it was the shirt. bought 
by him for the accused.. The Chemical Examiner 
reported that the stairis on ‘it were of human blood. 
He excluded all that evidence on the « “ground: that 
the new section 162 of the Code of Criminal Pro- 
cedure must be held. to over-ride section 27 of the 
Indian Evidence Act. He had ruled so when he 
decided Bawa Rowther’s case (1) as one of the Hon’ble- 
‘Judges of this Court in September 1924, Circular 
No. 7 of 192+ issued by this Court in July of. that 
year appears to support his view. A Bench. of: the " 
Madras High.Court constituted of Wallace and Mada-- 
van Nayer, JJ., in Grandhe Venkatasubbiah's. case (2}. 
decided in October 1924 held a different view. It: 
was there held that the provisions of section. 162 of 


the Code of Criminal Procedure as amended . refer” 


only to statements reduced into writing and are not. 


‘an absolute bar to the use of oral statements for: any. 


purpose admissible under the Indian Evidence Act. 
We are of opinion that this legal . question | is of. 
great importance in the administration of ‘criminal: 
justice and should be authoritatively settled by a Fu. Ite 
Bench. We accordingly refer to such Bench the 
following questions —— ss 
“Do the provisions of section 162 of the Code 
of Criminal Procedure-as now amended: 
absolutely bar. the use of statements, both 
oral and written, or’ do they still permit the: 
use of oral. sintemetits for purposes admis- 

sible under the Indian: Evidence Act? ~ = 
So far as this appeal is. concerned the decision. 
of the Full Bench,need not be awaited as there’ ares, 
sufficient materials to decide it finally.” Sl 

(1) 3 BAL. 245. Sg 8 ee @) 48 Mad. 642. 
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A. Eggar, Government Advocate, and O. de Glanville. 1926 


heard as Amici Curiz at the request of the Court. Kinc- 
EMPEROR 


RUTLEDGE, C.J.+-This reference to a Full Bench Aaune Tee 
has arisen out of Criminal Appeal No. 1590 of 1925 pos 
from a judgment of the Sessions Judge of Mandalay 
‘passed in Sessions Trial No. 14 of 1925, in which he 
-eonvicted Nga Tha Din of the offence of murder 
“under section 302 of the Indian Penal Code and 
@entenced him to death. 

- The appeal was heard by a Bench of this. Court 
consisting of my Brother Maung Ba and myself. In 
‘our judgment we stated as follows :— : 
. “We note that the learned iSessions Judge has 
cluded at the trial: ‘before him a piece of material 
idence, namely, the discovery. of a blood-staind. 
irt in Consequence of information received from the 
cused while he. was in.the custody of the police. 
Tun. Bon and Maung Tok (P,W. 8 and 9) were present 
the time of the discovery, Tun Bon, his employer, 
was positive that it was the shirt “ bought by him 
or the” accused,” The Chemical Examiner reported 
that the stains on it were of human blood. 
‘ He. excluded all that evidence on the ground . 
that the new section 162° of the Code of Criminal. © 
= Procedure must be held to over-ride section 27 of the : 
“Indian Evidence Act. He had ruled ‘so. when he 
Flocided Bawa Rowther’s case (1) as one of the 
‘Hon’ ble Judges: of this Court. in September 1924, 
‘Circular No. 7 of 1924 issued by this Court in July 
“of that year appears to support his view. A Bench 
lot the Madras High Court constituted of Wallace and 
‘Madhavan Nayar, .JJ., in Grandhe Venkatasubbiah s 
‘ease (2), decided in October..1924, held,a different. 
View. It- was there held that the: provisions of section. 

BL 48 Mad. 640. 
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162 of the Code of Criminal Procedure as amended 
refer only to statements: reduced inte writing and 
are not an absolute bar to the'use of oral statements for 
any purpose admissible under the Indian Evidence Act. 

We are of opinion that this legal question’ is of 
great importance in the administration of criminal 
justice and: should be authoritatively settled by a Full 
Bench. We accordingly refer to such Bench the 


following question 


“Do the provisions of section: 162 of the Code of 
€riminal' Procedure. as now amended absolutely bar 


the: use of statements, both oral and written, or do 
‘they still permit.the use of oral statements. for 
"purposes admissible under the Indian: Evidence Act ?”” 


‘Phe history: of section: 262° of the “Grittinia? : 
Pivindaes Code andi-the. related! sections: as well’. as’ 


the: authorities both before and’ after the amendment 
' of 1923 have been very carefully put before us by the 


Government Advocate and Mr. de Glanville, and’ I, 

wish. gratefully to acknowledge the great assistance’ 

which’ they: have given’ to the Court, in interpreting’ 

this. difficult section, Two main questions arise upon’ 

the reference: before: us:: 

(2) Does the: amended: section 162. of the: 

Criminal Procedure’ Code in’ effect repeat! 

_ section 27 of the Indian Evidence Act?’ and 

(2° Do: the: words: “any: such: statement”’’ occur- 

ring in the third’ line of the'amended section: 

162; (4) (Unrepealed: General’ Acts, Volume: 

IX, 4th Edition; page 505). apply: to oral! 
statements: as’ well‘ as: written? - 

- Witlr regard to- the first question: it mist’ Be ifornes 

in: mind! that sections: 160; 161 and 162. deal’ with: an® 


investigation. under CHapter XIV of the’ Code- arid: 


with: tHe’ examination: of ‘persons: who; from - the: 


information’ given? or otherwise, appear . to be: 
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‘aequainted with the circumstances of the case. It . 
tras, in my opinion, been rightly held that a police 





flicer has no power to require the attendance of or 
te examine under sections 160 and 161 a person 
gecused of the offence under investigation [see Weir's 
Griminal Rulings, Vol. 11, 4th Edition, pages 120 and 
e Patan Satharam) 1.L.R. XXVII Cal. 295 (Queen 
oe v. Jadub Das)]. 















1 apply to an aonuked person I do not consider do 
they can have any effect upon section 27 of the 
idian Evidence Act, which applies only to~ infor- 
fition received from a person accused of any offence 


L.R. 5 Patna, page 63 at p. 78). The same 
w has been taken by Acting Chief Justice Spencer 


pared to accept, I prefer to base my decision that 


healed nor affected by the amended sectiof 162. of 


spears to- be ere with the circumstances of 
ia case ” and that consequently “ information 
eived from a person accused of any offence in the’ 
stody of a police officer” is not -a statement 


Since sections 160, 161 and 162 in my opinion 


the Madras High Court in In re Semalai Goundan - 
eferred Trial No. 51 of 192+). But as he has. 
sed his opinion on wider grounds than I am 
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the custody of a police officer. 1 am strengthened — 
'this view by the Judgment of Acting Chief Justice 
ullick in the case of Jagwa Dhanuk v. King-Emperor: : 


ction 27 of the Indian Evidence Act is. neithet - 


within section 162 (1) of the Criminal Procedure Code, _ 
The: second question which we are called upoh to 
weécide is whether oral statements. _are excluded by: : 
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‘the amended section 162 (1). And in’ addressing 


myself to the task of interpreting the meaning of 
sub-section (1), I shall set out Lord Herschell’s dictum 
in the Bank of England v. Vagliano (1891, A.C. 107) 
‘“ I think the proper course is, in the first instance,. 
to examine the language of the Statute and to ask 
what is its natural meaning, uninfluenced by any: 
considerations derived from the previous state of the 


law and not to start with enquiring how the law 


previously stood, and then assuming that it was pro- 
bably intended to leave- it unaltered, to see if the 
words of the enactment will bear an interpretation in 


”) 


conformity with’ this view. oe 
Two different constructions are Sosunile! af ‘sub- 


section (1). The-first'is that the words ‘nor shall any 


such statement ’” mean and tefer to’ a statement: (a). 


made by any person to a police officer and (b) in. 


the course of. an investigation under this’ Chapter. 
In this construction. the. words. “If reduced into 


writing” only: apply to the words “be signed by the; 


person making it.” The alternative construction is 


. that the words “nor shall any such statement” mean 
a statement (@) made to a police officer, (6) in the 
“gourse of an. investigation, and (c) reduced into writ- 


ing. I do not ‘think that :it cari be claimed that: on. 
the wording of the ‘section the expressions used are 
so clearly in favour. of the one construction as- to 


eae the other. The words following however 


‘nor shall any such. staternent or any record. thereof, 


: whether in: a: police diary’ or, otherwise, or any part: 
‘of. such | statement: or record. ie seem to me to favour. 
.the former ° construction: ‘rather “than the latter ; 
because, if the words’ ‘ ‘and: such statement ”? ‘were to 
“be ‘confined to written. statements there would. seem: 


to ‘be’ no° _ object. ‘in adding.“ 


thereof.” a 


or. any. record 
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A point is made by Mr. Justice Wallace who, in 
he case of Venkatasubbiah v. King-Emperor (I.L.R. 
8 Mad. 640 at p. 645) (where a Bench of the Madras 
‘ligh Court clearly held that the second construction 
‘is the correct one) urges that the words “such state- 
-ment” in the two provisos are clearly confined to a 
vritten statement and that he consequently cannot 
jresume that “such statément.”’ in the earlier part of 
He section can have a different meaning., I do not 
hink that this argument is well founded, because in 
e provisos the context clearly shows that it is only 
atements reduced to writing that are referred to. If 
; were intended to exclude oral statements from the 
an of section 162, nothing. ORES have been simpler 
han for the ‘Legislature to say “made by any person 
© a police officer in the course of investigation under 
his chapter and reduced to writing.’ Instead of 
*this it used a hypothetical phrase, which, in its ordi- 
_nar y grammatical sense, might be taken only to apply 
and qualify the words “be signed by the person 





ion with the sub-section of the Code of 1898, which 
at ‘replaces, makes this point clearer. The earlier. 
avords of both sub-sections are nearly identical, but. 
v here the Code of 1898 was’ content with “nor shall 
“guch writing be used.as evidence” the amended sub- 
‘section reads “nor shall any such statement or any 
‘record thereof, whether in a police diary or other- 
lwise, or any part of such -statement or record, be 
‘used for any purpose (save as hereinafter provided) 
fat any enquiry or trial in respect of any offence 
‘under investigation at the time when such statement 





‘Was © made." Why should the legislature drop the . 


Words “such writing” if only written © statements 


were aimed ‘at. It. may also be observed that after . 
all a statement reduced to writing might be presumed — 


-_— it.” A comparison of the amended sub-sec- 
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to be more accurate and reliable than one which re- 
mained oral. If the legislature intended, as it clearly 
did intend, to exclude written statements except for 
one narrow definite purpose, how can we presume: 
that they intended to leave the less reliable oral 
statements admissible without any safeguard or limi-: 
tation? In my opinion it was the intention of the 
legislature to adopt the former of the two possible 
constructions and consequently sub-section (1) eAelucee. 
oral staterhents. 

It is urged that this construction may bear faite 
upon an accused and may deprive him of the only. 
method of showing the untrustworthiness of witnesses. 


‘for the prosecution” by eliciting - in cross-examination 


that they. had made statements: to the police incon- 
sistent with. their evidence in Court. I admit. that 
in- many ‘cases this may be so. Such hardship or 
such inconvenience is a question for the legislature 
and not for us. In the view which I have taken of 


the proper meaning of this syb- -section, Iam fortified. 


by. a decision’ of the Bench .of the High Court of 
Bombay in Emperor v. Vithy Baly Kharat, (26 Bom.. 
Law Reporter, p. 965), At page 967 Mr. Justice 


Fawcett observes : “Tt is quite clear that under 


section 162, Criminal Procedure Code, as substituted 
by the Code of Criminal Procedure Amendment Act 


of 1923, it is not now permissible. for statements to ‘he 


in. Bet to cquatarale a prosecution wines or 7. 
contradict a defence witness. To this extent. the: 


‘decisions pf this Gourt in Imperatriy v. Jijibhat 


Govind and Emperar vy, Hammaraddi which rule that 
evidence. of that kind is permissible, are now super- 
seded by the enactment of the legislature. It js 


‘quite clear from. the very. strong terms. of. the present 


section 162, Criminal Procedure Code, that a. police 


_- statement can only be used for one purpose, and that 
is by the accused to contradict a prosecution witness 
_in the manner provided by section 145 of Indian 
_ Evidence Act.” With this judgment the Acting 
_ Chief Justice (Shah) agreed. The same view seems 
» fo have been held by a Bench of the Punjab High 
=» Court in Labh Singh v. The Crown (1.L.R. 6 
«Lahore, p. 24) though the matter was not discussed. 
‘he question is however discussed at some length in 
Rakha v. The Crown (1.L.R. 6 Lahore, p. 171). There 
‘the learned Chief Justice after discussing the effect 
eof the section says at page 174 “The result is that 














aken under section 161 of the Criminal Procedure 


tatement by oral evidence for the purpose of corroborat- 
ang the testimony of the witness for the prosecution.” 
3 In the case of Gubi Mian v. King-Emperor 





162 do not prevent the prosecution, after a witness 
“has made a statement, asking him simply -whether 
phe made. that statement to the police, “or when 
ca witness has made a statement in.his evidence 
from. asking the Sub-Inspector whether in fact ‘the 
“witness had made that statement to him. In doing 
this there is no use of the statements recorded by 
“the police during their investigation.” I am -unable 
sto agree with this restriction put upon the meaning 
“pf the words “ ysed for any purpose.” 





In the judgment of Mr. Justice. Mullick anedy : 


geferred to (5 Patna, p. 63 at page 77}, ‘he. says 
-“T think it must be admitted that. section 162 
‘of the Criminal, Procedure Code. of. 1923 has altered 


ithe previous law so as to completely. exclude state-. 


iments made by witnesses during. the course of an 


=hot only is the record of the statement. of a witness 


ode excluded from evidence, but also the proof of such. 


*(1.L.R. 4 Patna, p. 204 at page 209), Mr. Justice 
»Adami is of opinion “that the provisions of. section . 
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investigation, except for certain limited purposes not 
here material.” It is true that the learned Judge 
does not differentiate between written and oral state- 
ments ; but his opinion seems to embrace both. The 
only decision to the contrary is the one already 
mentioned in I.L.R. 48 Madras at page 640 with which 
for the reasons already given I am unable to agree. 
The learned Government Advocate has asked us. 
to deal with oral statements which may have been 
made by a witness to a police officer at an- identifi- 
cation parade or to a person who happened to be a 
police officer when engaged in drawing a plan. of. 
the locality where a crime is alleged to have taken 
place. I do not. propose to say anything further. 
than this that the ban of section - 162 applies only 
to statements made to a police officer. making an 
investigation under .Chapter XIV. If the investiga- 
tion ‘contemplated by that chapter is finished, then 
the ‘section cannot be invoked to prohibit any state- 


ments made to a police officer at some time sub-. 


sequent to the investigation. If on the other hand 
statements made to the police officers when pre- 
paring a map or holding an identification parade are 
statements made in the course of an investigation 
under Chapter XIV then they fall within the scopé 
of: the prohibition embodied in section 162.. 


HEALD, J.—I have: had the advantage of reading. 
the jadement of the learned Chief Justice and I see 
no reason to. doubt that that: judgement in so far as 
it interprets the provisions of section 162 of the 
Code of Criminal Procedure is in accordance ‘with 
what was in fact the intention of the legislature. 

Nevertheless with all respect I find it impossible 
to read the words actually used in sections 161 and, 





162 of the Code of Criminal Procedure ; as, expressing: 
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thal intention. To read that intention in to the sections 
it is necessary to construe them as if the words 
‘other than an accused persons” occurred in section 
16L at the end of sub-clause (1) and in section 162 (1) 
after the words ‘any person.” What section 161 
“actually says is that the police may examine orally 
‘any person supposed to be acquainted with the 
acts of the case” and it is clear that a suspected 
sf accused person’ must be a “‘ person supposed to 
be acquainted with the facts of the case.” It is in 
many cases impossible for any one to know until a 
ate stage of the police investigation who will 
ltimately be accused arid that is in my opinion why 
“the legislature used in section 161 so wide a pharse 
vas ‘“‘any person supposed to be acquainted with 
ethe. facts and circumstances of the case,” and may 





“be one of the reasons why they-provided that persons . 


vexamined by the police under that section shall rot 
“be bound to give incriminating answer. It is perhaps 
“worth nothing that the Local Government evidently 
“reads section 161 as including “suspected persons, ” 
“Since paragraphs 732 and 733 of the Police. Manual, 
“which contains the orders and rules: made of the 
police with the sanction. of Government, provide for 
‘the examination of suspected persons by the police 


and so far as Iam aware there -is no other provision in - 


the Code, except section 161, under which the police 
would have power to examine accused or suspected 
persons. It is ‘alearly desirable that the police con- 
ducting an investigation should be in possession of 


any explanation which the person accused or suspected . 
may be able to offer, since that explanation may put 
the police: on°the right-track, and I see no reason © 


to doubt that the _words “any: person: supposed to 
be acquainted with the facts and - circumstances of 


the case” include and were intended to include — 
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persons who are accused or are under suspicion. 
With due deference therefore I find myself unable 
to follow the rulings in the cases of Queen- -Empress v. 
Saminada Chetty (1) and Emperor v. Ratan Satharam 
(2) in so far as those rulings suggest that those words 
do not include an accused person, andI am con- 
strained to disagree with the ruling in Queen-Empress 
v. Jadub Das (3) in so far asit suggests that section 
161 of the Code does not warrant the examination 
of an accused person by the police in the course. of 
their investigation. under that section. 

Section 162 provides that “no statement made 
by any person to a police ‘officer. in the course of 
an investigation shall if reduced to, writing be signed. 
by the person making it; nor shall any. such state 
ment or any record thereat be used for airy. purpose 
(save ag provided in the section) at any inquiry or trial. 
in*respect of any offence under inventigntian at the time: 
when such statement was made.” It is clear that the. 
actual wording of ‘the section makes no exception in 


Tespect of statements made by accused persons. The 


words “no statement made by any person” must 


‘include statements made by accused persons, and there. 


is in my opinion nothing i in the section, as worded, to. 
suggest that they ought to: be read as if they were “ any 


‘person other than an accused persoa.” I am of 


opinion therefore that the section as enacted must be 
read as including statements made by an accused person. 
The difficulty then arises.that section 27 of the 


. Bidens Act provides that when any fact is deposed to. 


as discovered in consequence of information received. é 
from a person accused of any offence in the custody’ of 
a police officer, so much of such information, whether, 


it amounts to a confession or not, as relates distinctly to 


(1) 7 Mad, 274, (2) 4 Bom. Law Report 644. 
(3). 27 Gal. 295, 
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lie fact thereby discovered may: be: proved. In so: far 
« this section provides: for proof of statements: made 
luring the police investigation by accused persons who 
ve in custody it conflicts with the provisions of section 
42 of the Code which says that no statement made to 
‘police officer in the course of his investigation shall 
be. used for any. purpose other than those mentioned: in 
iat: section. 

The conflict between the two sections has been the 


od by the learned Chief Justice, namely: the cases: of 


roundan (5): seem to be the latesh | 

In Jagwa Dhanuk’s case the learned: officiating Chief 
astice said’ “To: what extent the provisions ofa special 
jwactment such: as the Criminal Procedure Code. over- 
ide the: provisions of a general'enactment’such as the 
ndian Evidence Act must depend. on the language: of 
he special Act, but reading the: present sections: 16% 
nd’ 162° of the Code, I think it clear that the main: 
bject of the legislature was to prohibit the use: of 
tztements: of prosecution: witnesses: as: corroboration! 
inder section 157 of the Evidence Act. The: generali 
rovisions. of the law‘ with regard to:the admissibility: of 
fatements made: by accused, persons. like‘ other: admis‘: 
sions do not seem}. in my opinionj tobe affected: If iti 


; been: the: intention. of the: legislature- to: effect: such: a 

_repeal: by: implication: It is important’ for the! Court-to 

"know. what was the defence made: by: the accusediat? the: 
‘eatliest’ moment: If section 162’ is given the meaning: 
- which: the: learned’ Counsel: now: seelis to: give toi it;, 
faccused: persons: would: be: ‘most: ‘seriously’ prejudiced: 
band: the only: object’ of: section’ 163° of the: Criminal 








(47'S “Patha 63° (5)' 86 Thdian'Casés 6647 : 


ject of various judicial decisions and: the: two: cases. 


1986 
BMPEROR - 
o 
MAUNG: FRA 
Dini 


ae creed 
HEALD; F. 


va: Dhanuk v. King-Emperor (4) and In ré Semalat 


were otherwise, sections 27 and 28: of the Evidence: Act . 
ust: be considered repealed. It surely: cannot: — 
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Procedure Code would be to enable police officers to 
get clues for the purpose of investigating the charge. 
If that were the case the Court would be deprived of’ 
much valuable material for testing the truth of the case 
for the defence. To shut out corroborative evidence 
comprising statements made by defence witnesses during 
the investigation is prejudicial enough but unless 
compelled to do so I do not think we ought to add to 
the prejudice by shutting out exculpatory statements by 
the accused and if the amendment of 1923 does not 


operate to exclude such statements then section 27 of 


the Evidence Act remains unrepealed.”” With reference 
to this all that I need say is that although the main 
object.of the legislature in the amendment of section 
162 of the Code may have been to prohibit the use of. 
statements of prosecution witnesses as corroboration’ 
under section 157 of the Evidence Act, it is admitted’ 
that the legislature, either by inadvertence or design, 
actually did more than that, since they prohibited the- 
use of corroborative statements of defence witnesses, 
and the question is whether they did not also prohibit 
the use of statements, exculpatory as well as incriminat-. 
ing, made by the accused himself. I-do not for a 
moment think that section 162 of the Code was 
intended to affect section 27 of the Evidence Act. On 
the contrary I have little doubt that the truth of the 
matter is that when section 162 was drafted the fact that. 
the words “any person” would include an accused 
person was overlooked. | But if the words. used in an. 
enactment are clear and unambiguous, as in my opinion. 
the words “any person” certainly are in sections 161 


and 162 of the Code, then I think we are not entitled to 


go. beyond the clear meaning of the words used and we 
cannot consider the intention. of the legisture at all. 

In Semalai Goundan’s case the learned officiating 
Chief Justice said “In my opinion this section (section 
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) both before and after amendment, is directed 
inst the admission at the instance of the prosecution 
police diaries and other records prepared or copied 
vn the diaries of investigating officers. The learned 
eésions Judge expresses an opinion that section 162 
# the Criminal Procedure Code as revised makes every 
{ément to a police officer irrelevant for any purpose 
s it is proved at the instance of the defence, thus 
ating this section as virtually superseding section 27 
other sections of the Evidence Act. I am clearly 


cedure Code and cannot .be treated as impliedly 
minal Procedure’ Code.” 

‘I entirely agree ‘with the learned. Judges that 
atutes are not to.be held to be repealed by im- 
rovisions, and the former statute is plain and. un- 
\oidable, but in this case the repugnance is clear 
d admitted, and I do not think that -the learned 
iding it. Practically all that they say is that they 
nitended that section 162 should affect section 27 © of 
te independent of those of the Code. If, as I be- 


My 


hh against the actual ‘tarde of the See then 


Spee ‘heck. it ie ‘difficult to séé on ony 


opinion that the provisions of the Evidence Act are 
ite independent of the sections: in the~ Criminal. 


ealed in consequence of the amendment of the 


jlication unless the repugnancy between‘the new 


dgés have given good ‘or sufficient reasons for. 


tunable to believe that. the legislature could -have’ 


he Evidence Act and that the provisions of the Act. 


eve, we are not entitled to consider the: “intention | 


principle it must be held that they cannot affect 
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supposed to be acquainted with the facts and cir- 
cumstances of the case.” They could, I think, only 
refer to an accused person in the rare instance, in 
which the accused when at first not suspected in a 
case, may have been examined by the police as a 
witness, On the other hand, it is clear that the two 
following sections, sections 163 and 164, refer to the 
-accused—the former: ‘for certain, and the latter certainly 
vin part, though there are not lacking decisions, in which 
‘it has been held that it applies to the accused alone. 

“My view, therefore, is that section 157 of the 


Indian Evidence Act is affected by section 162 of- 


‘the Code-of Criminal Procedure, so far as statements 
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‘to the police, taken under section 161; whether: oral” 


‘or recorded, are concerned, but that séotion 27 of the 


‘Indian Evidence Act; ahich deals with information — 
‘received from persons accused of an offence and in™ 
police custody, is notiaffected by the aforesaid section ; 


of the Code of Criminal Procedure. 


I am of the opinion that this. sufficiently answers 


the reference now made. 


CHAR, 44 agree with the Chief Justice on both 


points and have nothing further to add. 


Maune Ba,°J.—I also. agree with the ines 


Chief Justice on. both points. I may ‘note that in . 


the Code of 1882 the word “truly” ‘occurred in 
section 161. This clearly shows that this section 


was intended to apply only to witnesses. The effect. 
of omitting that word in the Code of ‘1898 is that a. 


witness -is no longer liable to be. prosecuted for - 
perjury. So section 27 of ‘the Evidence Act. remains | 


anaffected by the latest. amendment ‘of - section. 162. 


But sections 155 and 157 are affected ’ ‘except, in the . 


only instance mentioned in the proviso to section 162 at 
Criminal Procedure Code. SE Pip im gi? og cea” 
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APPELLATE CIVIL. 


Before Mr. Feshiee Rutledge, K.C., Officiating Chief Justice, aud 
Mr. Justice Brown, 


M. E. MOOLLA & SONS,.Lrp. 


LEON SHAIN SWAY.* 


Civil Procedure Code (V of 1908), section 110—Valuation in the original suit final 
Sor purposes of clause 1 to the section—Section 110 (2)—The loss suffered by 
the appellant and not the benefit to the respondent determines the value, 


Held that the valuation. of the suit as made in the Ofigitial suit: if’ not 
contested or the decision of the original court on the valuation if not appealec 
from determines the value of the suit for the purposes of appeal to the 
Privy Council under section 110 (1) of the Civil Procedure Code. ; 

Held further that under section 110 (2) of the Code, the loss acttially 
suffered by the appellant under the decree to be appealed from and not the 
benefit accruing to the respondent thereunder determines the value for the 


purpose of appeal to thé Privy Council. 
A. V. Subramaniya Ayyar v. Sellammal, 39 Mad. 843; De Silva v 
Dé Silva, 6 Bom. L.R. 403; Gosain Bhaunath Gir v. Bihari Lal, 4 Pat 


LJ. 415—followed. F ie ‘ ‘ 
Dalgleish v. Damodar Narain Chowdhry, 33 Cal. 1286—dissented from. 


Hari Mohan Misser v. Surendra Narain Singh, 31 Cal. 301—referred to. ; 


Ormiston—for the Applicants. 
Aiyangar—for the Résporident. 


RUTLEDGE, C.J., AND BRowN,,J.—This is an appli 
cation for leave to appeal to His Majesty in Council. 

As the decree of this Court on the Original Sid 
was reversed on appeal, the only question for decisioy 
is whether the amount or value of the subject-matte 
of the suit in the Court ‘of First Instance and ‘th 
amount or value of the subject-matter in disptite™ fe) 
appeal to His Majesty | in Council are Rs. 10; 000. Cc 


upwards. 

_ The respondent sued the applicant on accour 
of obstruction of a water-way over which ‘he claire 
to float logs to his timber mill. He suéd for an orde 





* Civil Miscellaneous ‘Application ‘No. 68 of “1925. 
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to. remove the Per for an. injunction, and, for 


Rs. 1,000 by way of Aamnf es. He. valued the. suit, 


AS a declaration suit for Rs. 1,000, and paid: Rs. 150. 
Court- fees. 


The applicant-defendant objected to the valuation, 
and asserted in, paragraph 11 of the written. statement. 
that the plaintiff should be made to pay Court- -fees_ 


on 3 lakhs. of rupees. By an. order. on this prelimi- 
nary. objection,, dated the 23rd May 1924, Mr. Justice 
Beasley, following the decisions of the High Courts 
‘of Bombay, Madras and Allahabad, over- ruled the 


objection ; but the applicant. did not appeal. from’ 


this | order.. 
After a prolonged hearing, the learned’ Judge on the 


‘Original Side, dismissed the plaintiff's” suit. The, 


plaintiff-respondent. then. appealed and valued his 


appeal at Rs. 2,000 for. jurisdiction, Rs. 1,000 as: 


‘damages, and Rs. 1,000 for an- injunction, and paid, 
Rs. 150 Court-fees. No cross-objection, was. launched: 
by the. applicant- defendant. The Appellate Court 
allowed the | appeal and ordered the defendant to 
remove the piles, and granted the injunction prayed 
for, but did not give any damages. 

Notwithstanding ; the fact that. the. subject: matter 
in dispute, as valued in both Courts, fell very far 


short of Rs. 10,000, the applicant claims that the 
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valuation of, the subject- matter in dispute is, in fact 


very much more than Rs. 10, 000, and, in case we are 


not. ‘clearly satisfied that this is so, he asks. that we 
may refer the question. ‘to the Court of First In- 


stance for report under Order XLV, Rule i He relies 


on, “two: Calcutta cases. (1904) 31 Cal. 301 and - (1906) 
a8 Cal, 1286. The judgment in, the. first of these 
cases, though a Full Bench, is a very short one. ft 
Was-.a_ case. of a perpetual injunction. to restrain an 
indigo. manufacturer. from. erecting.” x. “manufactory. 
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In the second case there was a claim for mesne profits. 
which, in the opinion of the Court, brought the sub- 
ject-matter in dispute above the required limit. We. 
may note, however, that this decision has been dis- 
gs from by a Bench of the Madras High Court 

n (1916) 39 Mad. 843, for reasons which we con- 
ies sound, : 

The learned Advocate for the applicant: aan = 


_ that the subject-matter in dispute is the amount: of*. 


detriment which the applicant will suffer by reason — 
of the order for removal and perpetual injunction,. 
plus the. amount of benefit which the respondent. 
gains thereby. We are unable to accept this argu-. 


-ment. We consider that the law on this question. 


has been accurately laid. down by Sir Lawrence: - 
Jenkins, C.J.; in the case of De Silva v. De Silva (1)— 
“To entitle the plaintiff to appeal he must show that: 
the conditions as to value prescribed by section 5961: 
of the Civil Procedure Code are satisfied, and for’ 
this purpose the decree is to be jocked at as it 
affects the interests of the party who-is prejudiced 
by it, and who seeks to relieve himself from it by 
appeal” ” The principle in that case has been followed 
by a Bench of the Patna High Court in (1919) 4 Patna. 
Law Journal, page 415.. 

In this: case- though the applicant did question: 
the- correct valuation of the suit on the Original. 
Side, when that decision was given against him, he 
must be taken to have acquiesced in it as. neither 
by appeal nor cross- objections did he question : the 
trial Judge’s decision before the Appellate Court, 
That being so, we consider that the. valuation of the: 
subject-matter in dispute in the Original Court ‘must: 
be held to be binding upon the parties and that, sd. 


far as the first clause of section 110 of the Civil 


_ {t) (1904) 6 Bombay Law Reporter 403 at P- 406. 
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Procedure Code is concerned, it is not open to the appli- 
cant on an application for leave to appeal to the Privy 
Council to re-open that question. As though the 
question before the learned Judge on the Original 
Side was the adequacy of the valuation for the pur- 
pose of Court-fees, by section 8 of the Suits Valua- 
tion Act, 1887, the value for the purpose of Court- 
fees in this case and.for the purpose of jurisdiction 
must be the same. | 
We have, however, to consider the effect of the 


second latices of section 110 “or the decree or final 
order involves directly or indirectly some clair or 


question to or respecting property of alike amount or 


value.” In the above cited case in 39 Madras it 
was held that the clause could not be utilised to 
_ bring a suit within the section by adding mesne 
profits accruing since the date of the decree. It 
was however pointed out by Srinavasa Aiyanger, J., 
at page 849 that the second clause might apply’ if 
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the matter in dispute were incapable of valuation as 


in the case of easements. In the case before us the 


value of the matter in dispute to the applicant is 


_ the difference between the exclusive use of the 
waterway and: the sharing 6f that use with the res- 


pondent. This obviously was not valued except’ 


arbitrarily by the respondent in the Trial Court or 
‘in Appeal.. We think that it comes within the second 
clause of section 110. And as it has: not been 


valued, we must remit the question for report to. 
the Orisinel Side under Order XLV, Rule 5, as to 


_ what isthe value to the applicant of the difference 


between the exclusive use of the; waterway in suit . 


and the ears of that use with the respondent. 


The costs of this application are to await the . 


final result.. 
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APPELLATE CIVIL. | 
Before Sir Guy : Rutledge, K.C,, Kt., Chief Justice, and Mr, Justice, Maung Ba. 
_ (MA KIN KYAW 
Sig Ue 
-R, C. DEY." 


Auction-purchaser, right of, at a.sale..under a mortgage decree—Effect of failure 


in mortgage suit to implead transferees subsequent, to, mortgage-—Auction~ 
. ‘purchaser not entitled to possession but only to a decree as nator lekar est, 
when payable, 

A. mortgaged his, house and site to. B. by. a simple mortiais $01 subsequently 5 
sold the premises: to e In a suit on the- mortgage ‘brought by, B subsequent ‘to 
the sale, A. alone was impleaded as a-defendant ; and under a decree for sale, 
‘D. purchased, the. ‘Property. at the Court auction, A; a suit. being .brovgat by 
D against C for possession or for sale. : 
Held, that z an auction-purchaser under a mortgage decree, where, fabseapent 
transferees are not impleaded, can as against them bring a suit for sale only 
and. not. for. possession. At a.sale in execution. of -a. mortgage decree. the 
interest of both the mortgagor and the mortgagee pass ‘to the purchaser. 

Held; further, ‘that on the facts of the- case the subsequent transféree- 
defendant i is liable to pay interest on the sum found due in thé first suit only 
from, the date of the, second. suit: 


S.P.S. Chetty Firm v. Maung Phan Gyi, 11 L.B.R, 119. referred, to. 
Mulla Veetil Ny. Korambath, 2MW.N. 165—distinguished. 2 


ie Mangalal v. Shakra Girdhar, 22-Bom. 945; Radha Pershad Misser v. 
‘Monohur Das; 6 Cal. 347; Ram Prasad v. Bhikari, 26 All. 464 ; Umes Chandra’ 





. Sitcar v, Zahur Fatima, 17. 1.A,  201—followed. 


E Maung (1) —for the Appeltant. 
Ray—for the Respondent. 


RUTLEDGE, el, AND Maune Ba, J.—This. is-an 
appeal from..a judgment, of Mr.. Justice. Cunliffe. on_ 
the. Orginal Side giving a decree. for-sale against the | 
appellant in Civil: Regular. No. 200 of 1924-in. respect 
of a. house and its site in 108th. Street,. Rangoon. 

The premises originally. betonged: to one Ashtat 
Ali, By. a  begistered deed: of 4th June 1919 the. 


ary) 7 Te 


ae Civil First ‘Appeat No. 105 of 1925 aibaiiiet the decree of this Court on the 
Original Side i in ‘Civil Regular No. 200 of 1924, : : 
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awner created. a simple mortgage on them in favour 
of one Nanda Kumar Mahajan. By another registered. 
deed of 2nd October. 1920 he again conveyed the 
‘ame premises to. present appellant Ma Kin Kyaw. 
On 16th June 1921 Nanda Kumar Mahajan filed Civil 
Regular No. 344 of 1921 on the basis of his mortgage. 
Unfortunately he omitted to implead, Ma. Kin Kyaw 
as a co-defendant. In due course a decree was passed: 





%th. November. 1923. Respondent Romesh Chandra 


Dey. bought the property. However.as. Ma. Kin. Kyaw 


“was in possession. he could only obtain’ symbolicak 


possession. through. the Court. on the. Ist. of March 


1924. Not. feeling. satisfied with such possession he 
fited: the present suit about a month: later.. He prayed; 
‘for actual possession or in the. alternative a.decree for 


foreclosure or sale. The learned Judge following the. 
case of S.P.S. Cheity firm (1) decided. by: a Bench . 
constituted of Sir Sydney Robinson, .C.J.; . and — 


Duckworth, J., disallowed the claim for possession’ and. 


gave.a decree for sale. (Note :—The Judgment granted 


a foteclosure or sale. This was an. accidental slip. 


‘With the consent of the plaintiff's. eee a a Sa for 


sale. was.drawn up.) 


The. main: ground. of appeal rests upon. the - 


‘question. what rights were acquired by the auction- 
purchaser in such circumstances. It .is urged. that 
the purchaser. did not acquire. the rights. of the 


mortgagor as. at the. date of. the. mottgage. but only- 


those that. subsisted in him at the. date of the 
mortgage suit. This.principle was laid down by a Fulk 


Bench. of the Madras High Court, in. the. case of - 
Mulla Veetil (2).. There the contest. was. between an . 
auction-purchaser.. and: a puisne mortgagee. in posses-_ 


sion. Hit was held -that-the first: mortgagee. who has 
"7 iM ELERIO OMNI 


wand. the. mortgaged. property put up. to auction on 
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1926. purchased the mortgaged property in execution of a 
Ma Kin’ decree on his mortgage is not entitled to a decree 
Kyaw : Fi : 

2. for possession subject to redemption by a puisne--. 

Eee mortgagee with possession who was. not a party to the: 


vgs, suit by the first mortgagee. 

MAUNG Ba, The learned Judges did not decide that the: 
—  F  auction- purchaser was not entitled to file a suit for- 
sale against the puisne-mortgagee. At a sale in® 
execution of a mortgage-decree the interests of both: 
the mortgagor and the mortgagee pass to the purchaser.. 
But at a sale in execution of a simple money-decree 
the interest of the judgment-debtor alone passes: 
* to the purchaser. This principle was adopted by the 
Bombay High Court in Maganlal’s case (3). We° 
shall proceed to consider the respective rights of 
Ma Kin Kydw and Romesh Chandra Dey. Ma Kin) 
Kyaw by: buying the house which was already mortgaged: 

- obtained only an equity of redemption as against. 
“the mortgagee whose rights were left unaffected. 
_ All that she can claim is to redeem the mortgage.. 
That right of redemption is left untouched when she- 
was not impleaded in the mortgage suit and had not. 
been given a chance to redeem. Persons who have - 
taken transfers of property subject to a mortgage 
cannot be bound by proceedings in a subséquent suit. 
between the prior mortgagee and the mortgagor to 
which they. have not been made. parties: Umes 
Chundar Sircar v. Zahur Fatima (4). The subsequent 
transferee has to be afforded an opportunity to redeem.. 
He is-not, however, entitled to anything more by 
reason of the fact that he had not been impleaded. 
This omission can neither improve his position nor the | 
reverse : Ram Prasad v. Bhikari Das (5). 
_ We have pointed out that Romesh Chandra Dey 
fills a dual character’ and has acquired the interests 


(3) (1897) 22 Bom. 945. (4) (1885-90) 17 IA. 201. (5) (1904) 26 All. 464. °° 
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of both the mortgagor and the mortgagee. As against 
him in the role of mortgagee Ma Kin Kyaw can 
tedeem him. It will be illogical to hold that in such 
role he cannot enforce the mortgage as against Ma 
Kin Kyaw. It has already been stated that the 
failure to implead an interested person in a mortgage 
suit cannot equitably be treated as placing him in a 
better. position than he would have occupied had he 
been impleaded. The right of suit as against Ma Kin 
Kyaw had not been extinguished by that failure. 
Order XXXIV, Rule 1 of the Code of Civil Proce- 
dure was simply aimed at multiplicity of suits. The 
principle relied upon by Mr. E Maung has. reference 
only to the’ rights of the mortgagor acquired by the 
auction-purchaser. But the point involved has reference 
to the rights of the mortgagee acqtiired by that 
purchaser. Our view that Romesh Chandra Dey 
can enforce the mortgage as against Ma Kin Kyaw 
finds support in Radha Pershad Misser v. Monohur 
Das (6) where Garth, C.J. expressly laid) down that 
the purchaser at a mortgage-sale has no right to sue 
for’ ‘‘khas” possession of the property as against. a 
transferee of the equity of redemption who was not 
a party to the suit on the mortgage but his only 


remedy is to bring a suit against | = transferee 


for sale. 


-The remaining primi to be considered is that 


the judgment failed to set out. the basis on which 
‘the amount for redemption is to be: calculated. We 
find that it is so. Had Ma Kin Kyaw been 
impleaded in the mortgage suit (Civil Regular 


No. .344.0f 1921) she would be required to redeem’ 


the property by paying Rs. 1,330-5-0. That amount. 


was s-payable by. 6th October 1922. We also find in tS 





~ (6) (1881) 6 Cal. 317. 
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- decree. drawn. up that interest, at 6 per, cent, per annum, 
on that amount has been allowed since 6th.October 1922. 
In our opinion Ma Kin Kyaw should not. be made to pay. 


_any penalty for the laches. of the original mortgages, 


It seems. equitable to. allow interest only from the date 
of the present suit, ie, 11th April 1924; Subject 
to this slight modification we. confirm. the depision, of 
the Trial, Court and, eigriios the = APR eal with. costs.. 








APPELLATE cIvin. 
Before Mr. Ji ustice. Pratt.. 
MA SAW YIN 

v. 


HOCK TO.* 


‘Civil. Procedure Code (V of 1908), Order XXI, Rule 46-—Attachment of debts— 


' Indebtedness denicd by the alleged debtor—Executing Court not competent to 
* decide—Proper procedure by way of sale of the alleged debt or appointment: 
of receiver followed by. a regular suit. 

Where the alleged debtors to the’ judement- -debtor. being served . with 


; prohibitory orders under Order XXI, Rule 46, deny their indebtedness. 


‘ Held that the executing Court in those proceedings cannot Snaaine into 
the truth or otherwise of such allegations. ! 

Held that the proper procedure would ‘be, either to sell the debts, giving 
notice to the intending pure. ‘hasers that the existence of them is denied by, the 
alleged debtors.or to appoint a receiver to realise the debts by bringing suits 
against the debtors, 

Maharaja of Benares v, Patray Kunwar, 28 eee 262; Toolsa Goolal v. Lhe 


Antone, 11 Bom. i cihe as 


A.C, Mukerjee-—for the Petitioner. 
| Sanyal—for the Respondent. 


Pratt, J—On the 29th’ June 1925: tock To 
obtained a decree in Suit No. 84. of 1925 of the. 
"Fownship Court, , Ménywa, for Rs; 600: amount advanced. 
for purchase of onions against. MaUnE Mye and Ma 
Shwe Ko. ae 





SS pe ee Te 


i! Civil, Revision N No. 108 of 1925. 
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In Execution case No. 44 Hock To applied thé 
same day foria temporary injunction against the pricé 
of 1000 viss of onions sold by the judgment-debtors 
to Ma Ka, Ma E Me, Ma Ya Hmi and Ma Saw Yin 
respectively. The debts were attached by a prohibi- 
tory order under Order XXI, Rule 46, on the 2nd July 
1925. The language of the Lower Court is in: 
accurate and the prohibitory order is described as a 
temporary injunction. 

The purchasers of the onions applied for seated 
of attachment on the ground that they had paid 
the judgment-débtor Ma Shwe Ko, théir vendor, for 
the onions before service of the prohibitory orders on 


then. Their applications were ‘dealt with in separate 
* miscellaneous cases. i 


This Court is only concerned with the appiiatons 
of Ma Saw Yin ‘and Ma Ya Hii. 


The Court fotiid that Ma Saw Yin and Ma Ya Hini- 


had failed to prove that they had paid for the onions: 
and distilisséd the applications for rernoval of attach- 


ment (Civil “Miscellaneous Cases ‘Nos. 8 and 9 of 


1925). 

Having ‘ddne so the Court thén’ proctiedéd: | in the 
Execution cas to‘order ‘the purchase¥s ‘to pay the price: 
_ of the onions bought into Court. 


‘Ma 'Saw Yin and Ma Ya Hmi have now filed appli- 


cations for revision of the orders disthissing their appli-- 
cations for removal of attachment ‘and directing them 
to pay the price of the onions purchaséd: into Court. 
‘It is contended that the Court had ‘no jurisdiction 
in the: miscellaneous cases to‘decidé: whether the price 


of the onions -had been paid,. and that the order in the. 
Execution case to pay the money in Court was ultra ~ 


vires, when the debt was not. admitted. It is further 
contended that the action of the Court in acting on the 


evidence in the regular suit, to which applicants were: 


10% 
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not parties in the removal of attachment-proceedings 
was illegal. . This is undoubtedly so. © 

Toolsa Goolal v. John. Antone (1) and Maharaja of 
Benares v. Patraj Kunwar (2) are authority for holding 
that where the Court is asked in execution of a decree 
to attach debts alleged to be due by third persons to 


the judgment-debtor, it is not the business of the Court 


to determine in the first instance whether the debts are - 
really due, or to refuse execution, if the parties alleged 
to be debtors to the judgment-debtor deny that they 
are so. But after attachment the Court may either sell 
the debts, giving notice to the intending tpurchasers - 
that the existence of them is denied by the alleged 
debtors, or may appoint a receiver to realise the debts: 


_ by bringitie suits against the debtors. 


The Court has attached the debts, which was pre-: 
sumably what the decree-holder enfended, when he 
asked for een pOny injunctions ast the price of the 
onions. _ & 
_ The Judge was therefore right in refusing to remove . 
the attachment, although. the: decision was based on 
wrong reasons, Lie 

The order for payment into Court in the Beecutten 
case was, however, ulira vires as _the existence of the 


- debts was denied.. 


The order for saveient of the alleged dep ee : 
Court in Execution Case No. 44 is set aside so far as 
the present applicant Ma Saw Yin is concerned. Aps, 
plicant will be allowed ‘costs in this application and in 
the execution proceedings which she rightly contested. 

- Advocate’s fee in this Court two gold mohurs... 
(1) (1896) 11 Bom. 448, (2) (1906) 28 All. 262: 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Chari. 


MA MYAING AND ONE 
a. 
MAUNG PO CHIT anpD THREE.* 
& 
re Mesue profits, suit for, whether barred by a previous suit for possession— 
Order II, Rule 2, Civil Procedure Code (V of 1908)—One co-owner of 


agricultural land taking all the rent liable to account to other co-owners for 
their shares. 








[ ’ Held that a suit for possession of immoveable penperty does not bar a suit a 


dor mesne profits arising before the institution of the first suit. 
s Held also that where one co-owner of agricultural land has received and 
* kept all the produce or rent thereof, he is liable to account to other co-owners’ 
% -for their shares of such produce or rent. 
3 Lalesson Baber v. Janki Bibi, 19 Cal. 615; Ponnammal v. “Ramawirda 


e '$33—dissented from. 
Dubash Kadir v. Pakir Mira, 3 B. L.T. 56—vreferred to. 


7 K. C. Bose—for the Appellants. — 
: Ba Thein (2)—for the Respondents, . 






“to recover from appellants a certain sum of money: 


eens of the same property but had not claimed 
: 


‘the mesne ‘profits which had accrued: due prior to” 






the filing ,of the suit. In the present suit they 


‘Court gave them a. decree. for Rs. ; 2,490- 11-0 with, 
proportionate costs. Appellants appealed. against that 


edecree and the learned Judge ofithe lower appellate 





5 * Special Civil Second Appeal No. 253 of 1925 from the judgment of ‘the 
f District Court of Insein in his Civil Appeal No. 104 of 1924. 


“Ma- Nyein v. Ma Ko, 3 LBR. 56; Mawa Kuar v. Banarsi Prasad, 17 All. 


HEALD AND CHARI, JJ.—The respondents claimed 


“as mesne profits for three years in respect of a piece ~ 
yof paddy land in which ‘they owned a half share,. 

' They had ‘already filed a suit (Civil Suit No. 5 of - 
it 1924) in which they had claimed partition and 


sclaimed these mesne profits, and the Subdivisional’ 
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Court modified the decree by reducing the amount 
to Rs. 1,751-9-0. In the lower appellate Court 
appellants raised two grounds (i) that their possession 
was not wrongful as they were joint owners of the 
property’ with respondents and that therefore the 
respondents were not entitled ‘to mesne profits, and (ii): 
that the suit was barred under Order II, Rule 2 of the 
Civil Procedure Code by reason of the earlier suit. 


In this. Court also they raise these two defénces and 
they also allege that the decree as against the second . 
appellant Tun Win is wrong in law because Tun Win 


had disposed of his share to his mother Ma Myaing, 
the ‘first ‘appellant, who ‘was in possession of the 
property, so that Tun Win, ‘not being in possession, 
could’ not be made liable for: mesne profits. We will 
first deal With’ the ‘contetitidn that the ‘suit is barred. - 


by the provisions of Order II, Rule 2 of the. Civil 
Procedure Code. The Allahabad. High Court: has. 
held that a suit for possession bars a subsequent” 


suit for mesne profits which could ‘have - been 


claimed in the éarlier suit, vide Mawa Kuar’ v.. 


Banarsi Prasad (1). The High Court of Calcutta in 
the case of Lalesson Babui v.  Janki Bibi (2) and: 
the Madras High Court in the Full Bench case of 
Ponnarimal v. Ramawirda Iyer (3) took a’ different - 


“view. The Chief Court of Lower Burma in the casé 


of Ma Nyein v. Ma Ko (4) took the same view as thé: 


‘Allahabad High Court; but in Dubash Kadir ‘v.. 


Pakir Mira (5) Bell, J., was of opinion that the new. 


: Code of 1908 had altered the law arid that therefore, 
the ruling in Ma Nyein’ s case was no longer applicable, 


We think that the Full. Bench: ruling of the Madras: 
sae ieiiaic be seig i aes eis eet ee nei, 





ay (l 395) 17 7 ait 533, “aj (1865) 4 19° Cal. es. 6) ‘i9i3) 38 Mad. 829. 
1(4) 3 L.BR: 56. 6) SBL-T. 56. 
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al the. Bombay High Court in a recent case Rama: 
chandra Adaram v. Lodha Cown (6) lays down the 
sounder view and ought to be followed. 

We therefore hold that the respondents’ suit for 
inesne profits was not barred by their previous suit 
for partition and separate possession of their share of 
the property. 

The second point greed is that Ma Myaings 
being the. purchaser of the share of a co-owner, 
could ‘not. be deemed to have been in wrongful 
possession of the property. We cannot accept this 
contention. Every co-owner of property is entitled to 
the enjoyment of the property so long as he does not 
interfere with the other co-owners’ like right of enjoy- 
ment, but in the case of agricultural lands where 
the mode of enjoyment: is by a division of the 
produce’ or rent among the co-owners, when one co- 
owner receives and keeps all the produce or rent he 
necessarily. . deprives the other co-owners of their 


shares. and he must therefore account to them - for: 
their shares. Moreover,. as_the District Judge has _ 


pointed out, the facts of this case are peculiar. “ The 
second” appellant transferred the whole property. and 


not merely ‘his. own share to the first“ app ellafit,. 


going to the length of getting someone to. peasnits 
the wife of the first respondent, who, was then. the 
other co-sharer. He thus enabled the first appellart 


to. take. possession of the whole property and tq 
hold* “it adversely. ‘to the other co-owners, who “were 


thus ‘effectively ‘deprived of. the’ enjoyment’ of” “the 
property to which they were entitled. There can be: 
no-.question of the’ ‘second appellant's” Hability to 
make ‘ompensation™ to the plaintiff, if not im respect 


of mesne profts:3 as such at all events. in _ Fespect Of. 


rns 


i) 26. Bom, ta Revorter a 


405 
1026 


Ma vane 
SRD | owe 


ative Po 
CHrT AND 
FHREE. 
HEALD -ARD 
CHARI. I 


106 * 


1926 
Ma Myainc 
AND ONE 


v 
Maunc Po 
CHT AND 
THREE. 
—— 
HERALD AND 
Crarr, JJ. 


1926 
Feb, 22. 


INDIAN LAW REPORTS. [VoL. IV 


damages for his tortuous act ‘in transferring the res- 
pondents’ share and depriving them of their enjoy- 
ment of the property. The damages for such depri- 
vation would be their share of the mesne profits up 
to the time when. they get possession their. share 
of the property. The amount of the damages awarded 
by the District Court is not challenged in appeal. We 
therefore dismiss the appeal with costs. 


APPELLATE CRIMINAL. 
; Before Myr. Justice Carr, | 
: A. PAKIR MOHAMED 


v. 


_KING-EMPEROR* 


Criminal Procedure Code (V of 1898), sections 526 and 540—Transfer of trial— | 


Magistrate making personal enquiries for fresh sina aes gs on the 
site, without notice to parties. Pe 
..The accused was prosecuted in respéct of a trade mark : nied on cotton 

blankets, and after certain gvitnesses' for the defence were examined, the Magis- 

traté with his Bench. Clerk; visited three: markets in Rangoon and himself made . 

certain enquiries. into the matter.in issue-in the case, without 'giving any intima;.. 

tion of his intention to either party. and, asa result of his enquiry, he aummoned 

nine additional witnesses. ; 
™ Held that section 540 of the’ Crintinal Procedure Code’ does not were : 

the: Magistrate ‘making personal inquiry out of Court in order to find: out. any 


witness whose evidence appears to be necessary. 


Held also that, it being one of the basic principles of the: judicial sabi’ in: 
this country that a cause shall be determined on evidence given on oath in 
court and in the presence of the parties, the Magistrate, by having by his action 
placed himself in the position of ‘an important witness for either” r party, . is 
seautee from er the trial. ; ay 


0. de Glanville toe ‘the: Beiianon : 
cherie and isi AG. pane fa Respondent, 






. Criminal ‘Miscellaneous Tas diibations No. a of 1926, bane me 


eee ae ‘of Criminal. Regular ‘Trial No. 53 of 1925 “of the Court of the “Westéfn?: 
Subdivisional Magistrate, ‘Rangoon, to the’ Court of sortie other egeteate soe 


SENSES ES SEE IT 


ii an ated soe 
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Carr, J.—In Criminal Regular Trial No. 537 of — 1926 


1925 of the Western Subdivisional Magistrate, P. A. Pamir 
Rangoon, the Trading Company (late Hegt & Co.) is ssi raat 
prosecuting the firm of R. E. Mohamed Cassim, repre- pny 
sented by its Manager, P. A. Pakir Mohamed, under ~ 
section 486 of the Penal Code in respect of a trade 
mark used on cotton blankets. This is an application 
by the accused for the transfer of that case to some 
other magistrate for trial. 

The application is lengthy and sets out numerous 
facts but at my request Counsel have argued only... 
the principal matter, which in’ my opinion affords 
a sufficient. ground for a transfer.of the case. The 
facts of that matter are as follows. 

By. the 8th January 1926, the prosecution case 
had. ‘been completed, the acmntsed had been examined, 
. charged and called upon for his defence, and eight 
- witnesses for the defence had been examined. There. 
: remained, I am told, twelve more defence witnesses 
_ to be’ examined. The case was adjourned to ‘the 

14th January for further hearing. On the 9th January 

_ the magistrate, with his Bench Clerk, visited three 
markets in Rangoon ‘and himself made certain enqui- 
ries into the matter in issue in the. case. This he 
did without any intimation of his intention’ to. either 
party. As a result of his inquiry he summoned nine 
persons to attend his Court on the 14th January :to 
give evidence in the case. On that date the case 
was adjourned to the. 16th January ‘and it appears. 
that it was not until the latter date that the parties 
were informed that the magistrate had. taken’ this. - 
‘action: and that. he had witnesses in attendance whom 
‘he proposed to examine. Mr. de Glanville, for “the 
-accused, then- expressed his intention of'applying to 
‘this: Court for a transfer of the c casé and ‘the : pemier 
ings were suspended:-. i 2 ve care’ 
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The magistrate has been called upon: for a report 


P. A. Paxr on his action and has submitted one. I have no doubt 


‘MOHAMED 
v. 
- KING- 
“EMPEROR. 


Carr, J. 


that he was actuated by the best of motives—a sincere 


‘desire to arrive at the truth. Nevertheless I think . 


that his action was in fact mistaken ‘and improper. 
He himself relies upon.section 540 of the’ Criminal 
Procedure Code as authorizing the procedure adopted.. 


J cannot agree that it does authorize such action. 


It merely provides that a magistrate may summon. 
any ‘witness. whose evidence. appears to be necessary. 
It does not specify the manner in which he may 
acquire his knowledge of the need for the evidence: 
of such a, witness. There are in fact many ways in 
which a: magistrate may come by such knowledge,. 


“the most cammon being through the: evidence of 


other witnesses in the case. There are certainly ways.- 


“in which the magistrate may acquire such knowledge 


without himself going out into the highways and by-. 
ways and searching for further evidence, and the 


"power to summon a witness does not by any means. 
“imply. a power to discover such witness by; personal. 


ee out of Court. ~ : 

‘It does not, of course, necessarily follow. that because 
a contain course of action ig not expressly authorized 
‘by. the: Cade of Criminal Procedure that course may 
nat: be followed.: It-is impossible to, provide in any 


Code for: every: possible combination of eireumstances. 


and a: Criminal-@ourt ‘has, the inherent . power to take 
any: action necessitated of rendered desirable by the. 


: ¢itcumstances,. provided that: such action will. assist the: 
-@ourt in doing justice in the case and is consistent. with 
» the actual BROSIACRE and. the principles. af. the; criminal: 


law.’ - 
-@ne ‘ontaiiGe of his may. be. given. “Briog. to the” 


“year. 1923: there. was. no. provision: in the. Core, of. 
‘Criminal Procedure: allowing magistrates: to visit and. 
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irispect the scérie of the commission of an offence. Yet 
magistrates frequetitly did make such visits of inspéction 
- atid I aii not aware of any decision of a High Court in 
which it was held that there was tio power, or that it was 
ittiproper, todo so. There is, however, a long series of 
decisions in which are laid down the procedure which 
sliould be adopted and the safeguards which should be 
applied when making such visits. In 1923 the legis- 
Jatute adopted the gettéral effect of those decisions and 
‘jincorpofated it in the statutdry law by the ertdctmient 


of section 539B of the Criminal Procedtire Code:: It is: 
fidticéablé that the safeguards required by that section’ 


aré that the magistrate should thake his visit ofily after 


Gii€ notice to the partiés in the case and should incor 


porate his observations ih 4 Hiethorariduitn to be placed 
on the record. 

One of the basic principles of our judicial aster is 
that a cause shall be detérmiried on evidence given on 
‘oath in Court and in the presence of the parties. In 
consequence of the actidri takeri in this case I think it 
is practically impossible that the magistrate, should he 
complete the trial of the case, could adhere strictly to 
that principle. He would necessarily be influenced by 
what he had himsélf séén. arid heard in the markets, 
and in assessing the value of the evidence of the wit- 
nesses summoned by him he would be guided by. his 


own recollection of what’ had occurted: Should the ~ 


Withesses Zive évidericé cOlisistént With his récolléction 
he would believe. them; and would | ossibly_ attach a 


‘dispropértictiate vale to thelr evidence. “If, ‘Of thé | 


‘other. hand, ‘their evidence . should differ - haa ‘his, 
‘recolléeticn, ‘then he ‘would be itnpelled. to: rejéct it; not 
on the intfingic intrits of the. evidence, but on, his ¢ own 
imowledge. a a Lt 
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the case, to corroborate or to contradict the other 
evidence. As a witness he would be fully examined 
and cross-examined and his recollection of what occur- 
red would be thoroughly tested. His evidence would 


go down on the record and be brought fully to the 
knowledge of both parties. As the trying magistrate 
‘he could be subjected to no such tests and what was in 
-his. mind could not be fully known to either paety, 


though it would necessarily largely influence ‘his deci- 
sion: In my opinion, therefore, he has disqualified: 


himself from completing the trial of the case. 


.I direct that the case be transferred for-trial to the: 


“Court of the District Magistrate of Rangoon, or of any 


magistrate other than the Western Subdivisional 
Magistrate: whom the District Magistrate may appoint 








' APPELLATE CIVIL. 
Before Mr.. Justice Chari. 
MAN HAN. 
2d. 
R.M.A.L. Firm." 


“Chiniese Customary Law—Burma Laws Act does not contemplate the nncdiente 


rules of Chinese Law—Equity, good conscience and justice not: necessarily 
the rules of personal law—Chinese. wife who. contributes to the acquisition 
of property, rights of—Document evidencing partition orally effected—Order 
‘XLI, Rule 33, Civil Procedure Gode, powers of Appellant Court under—. - 
Held that any person who has contributed to the acquisition of property. has: 
an interest in proportion to such contribution, unless there are clear pera 
of personal law to the contrary. applicable to the circumstances. .. : 
Held that éven if the Chinese: customary law is applicable in the British 
Courts in the country, that law is not clear that a wife has‘no interest i in-any of 
the properties acquired partly with her money.and by her exertions. 
’ Obiter:—It is doubtful if the Burma Laws Act, section 13 contemplates the: 
application of the archaic itules of law known as the’ Chinese castomary: law. < 
inasmuch as the law cannot be: considered to, be Buddhist law and also as these 
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rules cannot be said to be in consonance with the rules of equity, good 
conscience and justice. 

Held also that a document which does not of itself create a partition of 
property but which merely recites a previous arrangement is admissible in 
evidence to prove that arrangement. 


Held further that where the plaintiff’s claim was partially decreed by the 


trial Court and an appeal was filed by the defendant as a result of which the 
entire claim of the plaintiff was dismissed, the second Appellate Court may 
under Order XLI, Rule 33 of the Code of Civil Procedure, permit the plaintiff 
to appeal as to the whole of his claim. 

Tricondas Cooverji v. Gobinath, 44. Cal. 759; Varada Pillai v. Tivaratna 
Ammal, 43 Mad. 244—referred to. 

Jameison’s Family and Commercial Law of China; Jernigan’s China in Law 
and Commerce—referred to. 


Janab Ali—for the Appellant. . 
“Halkar—tor the Respondent. 


Cuarr, J.—The Chettyar Firm of V.R.M.A.L. who: 
are respondents i in this appeal obtained a decree against: 


‘one Man. Chin, a Chinaman, and in execution. of that- 


decree attached a house and granary situate in the town_ 


of Pyu. Thereupon, Man Han, the wife of Man Chin, 
the judgment-debtor, without applying for removal of 
the.attachment, filed, as she was entitled to, a suit for a 
declaration that the attached property was not at. the 


time of the attachment the property of the judgment-, 


debtor. Her case, as set out in the plaint, is that the: 
property in suit along with others were acquired with. 
the money and labour of both herself and Man Chin: 
and that therefore she was originally entitled to one-: 


‘half of those properties, that in 1922 the husband and 


wife got divorced from each other, the husband taking 
cash and jewellery as his share a the ‘joint estaté and. 
the wife,. the plaintiff in the suit, taking the: Wastes of 
the: house and granary as her share. ; 


The learned Judge: of the Trial Court. after ‘okie, 


evidence came to the: conclusion that the plaintiff. Man: 
“Han was entitled to a half share-in:the property. on: 
account. of the properties. having. been. acquired ‘with: 


lil 


1926 


_—_—. 


MAN HAN 


v. 
R.M.A.L, 
FIRM. 


142° 
1 iia 
Mane Hat 


R. MAE 
FIRM: 


Poe J. 


INDIAN LAW REPORTS. [ Vou, IV~ 


the joint funds of the husband and wife but as the deed 


of partition, Exhibit A, was unregisteréd. It was 


inoperative to pass to her a other half of the property: 


He therefore gave her a decree déclaiing that she 
was entitled to half the attached properties. Man Han, 
thé plaintiff, did not file any appeal against that portion 
of the decree disallowing her claim to oné half, bit the. 
respondent Chettyar Firm filed an appeal against the 
decree of the Subdivisional Court declaring Man Han’s: 


_ right to half the property. Man Han did not file. any: 


memorandum of objection in the appeal.. The learned . 
Judge of the District Cotift did. riot» come to any: 


finding on the facts alleged. because he was of opitiion. 
‘that even on the assumption that all the facts were: 


as alleged by thé plaititiff; she’ Was fiet entitled tor. 
any share in the propérty in suit and as Exhibit A: 
was unregistered it was ineffective to pass to hér the- 
property. He relied upon a passage in Jernigan’s:. 
book on “China.in Law and Commerce” where it. 


8 stated at page 120,. “ Unless itis otherwise stipulated). 


in the contract of marriage all the property of thé 
wife, however inherited or acquired; belongs to thé 
husband.” As a résult of this finding, he reversed’ 
thé decree of thé Subdivisional Court and dismisséd:: 
the plaintiff's case in its.entirety, The plaintiff. now. 
appéals and she alleges that the finding of the District: 
Gourt is wrong. and that she is eheteieel to the: tuhotes 
of the property. E 

-Fhave therefore to coisider the tofigiritig sfuaatin gt a 


@. What aré the facts. in réspect.of the acquisition ‘of. 


the property. in question? (2) What are. the tights © 


of Man Han in the suit property ?. (3) What is the” 


nature and. effect.’ of the..diverce. deed and: is: ity aS. 


-alléged, inadmissible. in evidence? atid (4) To what® 
_rélief-is the appellant entitldd. if: should hold: if” 
_ her: favour; he. A. She: to: -be given -a detlatation fors’ 
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half the property alone since she did not choose to: 


appéal against the judgment of the Subdivisional 
Court or is she entitled to a declaration for which 
she claims in her grounds of appeal, viz. a declaration 
that she is entitled’ to the whole of the property? 
The evidence shows that Man Chin was more or 
less a struggling Chinese Trader whereas Man Han 
seems to have been a daughter of comparatively well- 
_ to-do parents. She sdys that about a year. after her 


“Marriage, the housé in question was built, she. con- 
tributing something like one thousarid rupees for, 


that purpose: She admits; however, in cross-examin: 


ation that Man Chin put in about Rs, 300 or Rs: 
400 when the house and granary were purchased,: 
apparently the site Was purchased with an old build-: 
ing on it: As the sité is a leasehold it could not: 


: have cost much more. . She is: supported to some 


"extent ‘by the evidence of Ko Saing Kwe:.. There is” 
no rébutting evidence except the interested statement 


‘of the Chetty that the house was built out of. the 


Money borrowed by: Man Chin from him. I am 
_ therefore’ of opinion that thé finding of the learned’ 
- Judge of the Trial Court that the house and granary’ 
' in Suit were thé joint acquisition of. Man Han and ' 
chef husband is correct, On, this finding she would in’ 
the usual course be éntitled to claim joint ownership 
of the propeity to the extent of at least one-half un-'. 
less there is anythihg in the law applicable to the’ 
case to debar ‘her from making such -a ‘claim (séé 
Section: 45, Transfer of Property. Act).’ As regards - 
the law applicable it has been. talten: for granted; ° 
though it is. difficult to see on what / ‘ground, that the 
law -applicable té such cases is. the vague and: ; 
archaie and .unaseertainable’ Chirlese: ‘Customary Law: 
The Burma: Laws. Act provides that in.any suit of* 
other. proceeding in: ‘Burma wher the Court.has- to” 


113° 


1926: 
Man HAN’ 
@.° 
RMAL-. 
FIRM. 


CHARI, Ie 


114 


1926. 


—_— 


Man Han 


De 
RM.AL. 
FIRM 


sets, 


Guar, J. 


INDIAN LAW REPORTS. [Vou. IV 


. decide any.question regarding succession, inheritance, 


marriage, caste or any religious usage or institution 
the Buddhist Law shall form the rule of decision, 
excepting so far as such law has, by enactment, 
been altered or abolished or ‘is opposed to any cus-. 
tom having the force of law. There is no such 
thing as Chinese Buddhist Law and the only Bud- 
dhist Law known to the Courts of this country is 


the Burmese Buddhist Law. The provision of: the 


Burma Laws Act that Buddhist Law shall- apply in) 
cases where the parties are Buddhist. presupposes. 
the existence of a Buddhist Law applicable to the 
particular class of Buddhist before the Court. -As’ 
there is.no such law, the case must fall necessarily. 
within section 13, sub-section (3), which provides. 
that any cases ‘not falling within the previous two’ 
sub-sections or any other enactment for the time: 
being in force the decision ‘shall be according to 
justice; equity and good conscience. It has been: 
held, though on what grounds it is difficult’ to: 
conceive, that the Chinese Customary Law in the 


‘case of Chinese Buddhists is according to justice, : 


equity and good conscience. I am unable to: 
agree with this because it is a well-known fact that 
immigrants usually evolve customs of their own. The_ 


Courts in India are bound by Statute to administer: 


the personal law of the parties in certain cases, eg: 
where the parties are Hindus, Mahomedans or Bud-. 
dhists. It is neither nécessary nor desirable to extend 
the principle of the applicability of the personal law 
any further, or for the purpose of doing so to: enun= 
Giate the obviously absurd proposition that a décision 
according to the archaic ‘Chinese Customary. Law" ‘is 
even if:' cases: ‘were Chinamen :-are. “concerned,” 

decision in accordance: with justice, equity: and sod? 


conscience, I would have’ imagined _ that °a decision 
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according to justice, equity and good conscience in 
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such cases is a decision founded on the law of the Maw Han. 


Forum or what I may call the common law of India. 
{ am informed that in the Straits Settlements the 
English Common Law, as the law of the Forum, is 
applied in cases of succession to Chinese estates. 
If it were necessary to ‘decide this point I would 
have, in view of previous rulings, referred the question 
to a. Full Bench but in my opinion the facts of 
this case do not render such a course necessary. The 
plaintiff in this case makes the ordinary claim of a 
person who-has contributed a part of. the considera-. 


tion for the purchase of a property. I am of opinion. - 


that the passage. cited by the learned Judge of the 
Lower Appellate Court has no application to the case. 
It deals with property brought by the wife with her 
to the marriage. Moreover, it does not go to the 
extent of laying down. that the wife loses all her 
-rights in the property or that she never can subse- 
quently to the marriage.acquire property either inde- 
pendently or jointly with her husband. There are 


certain passages in Jameison’s Family and Commer- — 
cial Law which seem to show that a Chinese wife. 
can never have a separate estate. If this is the Law 


I am sorry for Chinese wives. It is hardly .appli- 


‘cable to Chino-Burmese women who actively helped. 


their husbands in the acquisition of property and I 


would have no hesitation in refusing to apply this. 


rule as being contrary to. justice, equity and good 


conscience. Jernigan himself says: “It is not the” 


custom, however, to refuse to a divorced wife or widow 


perenussion to take her jewellery and silks away with - 
her.” As: the property . which. .a Chinese woman _ 
brings, with her is generally. only jewellery and silks. 


this passage shows that she is entitled practically to. 


take away, when a divorce: occurs, : all that she brings. F 


v. 
RM.AL, 
BIRM. 


mead 


Cart, f. 


— 


Mak. HL Haw. 


R™, ti 5 oe 
FIRM 


-CHARK F. 
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with her. I am therefore of opinion that thé 
learned Judgé of the Lower Appellate Court was 
wrong in applying this rule, if it be such, of Chinésé 
Customary Law. 

— Tnow cofiie to the question of the divorce deed, Exhi- 
bit A, It is an unregistered docunient and the Lower 
Courts were right in holding that it cannot be used to. 
afféct immoveable property. If the transfer of property 
fad beéii affected by that deed: itself then the réasoning 
is souiid. It has Béen héld that a partition df. 
property can bé oral.. A document which does riot 


_of itself create a partition of pfopeity’ but which 


merely recités a previous arrangement can always be. 
adinitted iit evidetice to prove that atrangément. © ~ 

I fave pérused Exhibit A and I have cothe to the’. 
Gdliclusibn that that is all that it purports to do. It- 
says: ‘‘a mutual divorce is affected bétwéén us” but 
the words “is affected” can also be read as’ “has. 
Béen affected.” It thén goes on to recite that thé 
hiighand tetains all the Household bropetties meahing: 
€dgh and . jewellery and the wifé retains thé othér 
properties such a& house, gardeh, land and gratiary. 
Tt does not purport to affect a transfer of thé share 
Of eithér, but metely shows that the wifé is retainitig 
the property as her oWi séparate property, iz. it 
shows: that thé joiht possession Of thé wife, who has 


always bééii in possession, had béen . “édtiverted 


{itd a séparite possession. It has beén héld By the 
Privy Council that an- unregistered deed of . gift 
fhidugh ‘iriddinissibfé to affect property is ‘ adinissible 
for thie purpose of shiowitig the nature of the donée’s. 
posSe8si6ii [Varada “Pillai ¥. -Sivaréina: Animal (1y] 






Mrctloi: Exhibit A merely fécités - dh | atitecéed it 


ors Ne HUSA A mata Fetal. esc aabpcacd aia. Kas, sank st adnan, tae oo ole be ke tie ey Sl aed 
e—SeSSeSeS——————e—qqqQqQQqQeqeEcCEcL&cLEE—qyIEEa > 


aiiniieee “ati fee (Ay) Fe) 43 Mia: 4: 
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the nature of the possession, I hold that the Trial Court Man HAN 


was wrong in treating Exhibit A as inadmissible for all 
purposes and disallowing the plaintiff half her claim. 
The next point for consideration is whether the 
appellant not having filed an appeal against the 
judgment of the Trial Court disallowing a portion of 
her claim can now be given a decree for the whole. 
It may be that, after the decree of the Trial Court, 
'ghe would have been content to get half the property ; 
but the Chettyar himself having taken the matter up 
in appeal to the District Court and having obtained 


a decree dismissing: the whole of the plaintiff's. suit - 


has “eriabled the plaintiff appellant to appeal against 
the ‘decree’ ‘of the Lower Appellate Court dismiss- 
jng her suit, and the whole matter, on account of 


“the acts of the respondent himself, is now before 
this Court. I think Order XLI, Rule. 33,. is wide’ - 


enough to enable this Court to pass that: decree, 
which, in its opinion, ought to. have been passed by 


the. Trial Court. [See Tricondas Cooverji we 
Gobinath (2)]. -} therefore set aside the decree of | 
the’ Lower Appellate Court and -direct instead that. 


there should be a decree .as_ prayed for. -by-. the 
plaintiff declaring that the whole ‘of the properties. 


in suit are her absolute properties and aré not liable - 
to attachment in. execution of any decree’ ‘against her | 


husband Man: Chin.- She is ‘entitled. to -get- from. the 
respandent hey Costs in alk the’ three: Courts, advo: 
cate’ s fee 4 in his Court three sole mohiurs. 


ay (i917) 44 €al: 750: " 


R. M. ALL. 
FIRM, 


Cua, J. 
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APPELLATE CIVIL. 


Before Mr. Justicé Chari. 


~MULLA RAMZAN 
zw. 


MAUNG PO KAING.* 


Civil Procedure Code (V of 1908), section 47 and Order XXI, Rule 2—~Executing 
. Court whether competent to enquire if a decree was agreed prior to its passing. 
to be satisfied by payment of lesser amount—Such agreement not an agree-. 
-ment dealing with the execution of the decree. 

In execution proceedings of a decree for Rs. 2,000 it was pleaded by the 
judgment-debtor that, prior to the passing of the decree, he had entered into 


'- dan agreement with the decree-holder, whereby in consideration of his confess-- 


ing judgment for the full decretal amount of Rs. 2,000, the ‘decree-holder agreed 
to accept Rs. 1,000 only, and that AEE ORENS the decree could be executed to 


the. extent of Rs. 1, 000 only. 


. Held; that-a decree which, on the face of it, is -cntorcibile to the fullest delete. 
cannot in exécution proceedings, be challenged as being inexecutable, wholly 
or in part, on account of an agreement between the parties entered into prior 
to the decree ; and that section 47 of the Civil Procedure Code had no appl: 
cation in this case. : 

Arumugam Pillai v. Krishnasami Naidu, 43 Mad. 725 ; Laldas Narandas 
vy. Kishordas Devidas, 22 Bom. 463—dissented from. we 

Chidambaram Chettiar v. Krishna Vathiyar, 40 Mad. 233_—Yejerred t to, 3 

Benode Lal Pakrashi v. Brajendra Kumar Saha, 29 Cal. 810; Hasan 
Ali v. Gauzi Ali Mir, 31 Cal, 179—followed. 





Thein Maung (1)—for the Appellant. 
Bomanji—tor the Respondent. 


Cuakt, J.—The facts of the case out of which this 
appeal arises are that-the respondent as assignee cot 
the decree- holder of a decree sought to ‘execute that 
-decree. ; 

The judgment- debian, Pe on ehectee to oe 
execution on various grounds, one of which was. that bs 
prior to the passing of the decree, he had entered into 
an agreement with: the original decree- holder, whereby. 











* Civil Second Appeal No. 398° ‘of 1925 from the order of the District Cotirt 
of Prome in Civil Miscellaneous Appeal. No. 68 of 1925, 
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in consideration of his confessing judgment for the full 

(lecretal amount of Rs. 2,000, the original decree-holder 

agreed to accept Rs. 1,000 only in full satisfaction. 

Both the Trial Court and the lower Appellate Court 

held that this objection could not be enquired into 

in execution proceedings, though they came to that 
. conclusion on different grounds. The judgment-debtor 
now appeals and the point for consideration is whether 
such an agreement as the one pleaded by the judgment- 
debtor in answer to the decree-holder’s application for 
execution of the decree, which on the face of it is an 
‘unconditional one for Bs, 2,000, can be enquired into 
‘by the execution Court in execution proceedings. 













many rulings. - The agreement in this case is not one 
a relating to the satisfaction of the decree as the Judge of the 
- Trial Court seems. to have thought but is in essence an 


' the extent of Rs. 1,000. 


- referred to in that.rule are adjustments and satisfactions 


_ subsequent to the decree. Inthe case of Chidambaram. 
: Chettiar v. Krishna. Vathiyar (1), which was a Full , 


' Bench case, the point for, decision was whether an 
agreement entered into prior to the passing of a decree, 


whereby the decree-holder agreed that the defendant 


should make arrangements for the satisfaction of the 


decree within a certain time thereafter and that the | 
plaintiff, the decree-holder, should not execute or — 


transfer.the decree before that time, was one which 


could be pleaded in the proceedings taken in execution _ 


-of the decree. The Full Bench, Phillips, i, dissenting, 


The point has been: the subject of consideration in. 


* agreement to treat the decree as inexecutable except to” 
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The wording of Order XXI,.Rule 2, seems to show 
that the satisfaction. and adjustmernit of ‘the decree’. 


held that such an..agreement was not; obnoxious to 


Order: xx Riile: 2; as that rule related, to ieee 


*. (i) (£917) 40 Mad. 233... 
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after the passing of a decree, and that’ the question 
could be enquired into by the executing Court. This. 
case was considered in a later case in the same High 


Court in Arumugam Pillai v. Krishnasami Naidu (2). 


Mr. Justice Seshagiri Ayyar, who was a party to the Full 
Bench ruling, explained that ruling, and, so far as I can 
see from this judgment, he seems to have been of the 


‘opinion that Chidambaram. Chettiar’s case must be 
‘strictly confined to the facts of that case. In Arumugam — 
‘Pillai’s case the agreement set up was that the plaintiff- 
-decree-holder had prior to decree agreed’ with’ one of 
_ the defendants that that defendant should ‘pay only 


Rs. 300. towards any decree that might -be passed in the: 
suit and that the decree- holders should not execute the 


decree for anything more against the ‘third defendant 


but should try and get the decretal: amount froin. the. 


 other-defendants. Mr. Justice Oldfield drew a distinc: 


tion ‘between the arrangement which was tlgen beirig: 
considered and the agreement in the Fult Bench ruling 


_in the statement that, in the latter, the arrangement was: 
only to postpone execution and not as in the case then 
before him for the decree being treated as in part. 


. inexecutable, The Full Bench case has been’ the: 
subject of consideration by: the’same High Court in later 
: rulings: which are reported in unauthorized, reports. and 


doubts have been expressed about its. soundness. : 
Phe High’ Gourt of Bombay in-aFull. Bench ruling; 
thaldas Narandas v. Kishordas Devidas (3), hetd- that 


an agreement, ‘entered into before: the: proceedings 


‘commenced, that plaintiffs'‘should not recover fhe costs: 
from ‘one of the: déféndants. could “be. enquired into, it 
éxecution if thé ‘judgment-debtor set it id as an abswer 
to the decree-holder’s application.” 

Phe’ Cakeutta High Court took a_ consistently 


‘ different view. In Bonode Eal Pakrashi' v. ‘ Brajendxa 





" (2) (1920) 43. Mad 728." “> (BY (898), 22 Bom., p. 463. 
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Kumar Saha (4), an agreement was set up in answer 
to the execution of an instalment decree that prior to 
the decree an arrangement was come to between the 
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parties that a payment of certain instalment should not ag Sly 


be enforced. The learned Judges held that such an 
agreement could not be pleaded. They based their 
decision on the broad ground that, if there had been 
such an agreement, it should have been incorporated 
in the decree-and that after the passing of a decree, 


the decree itself must be taken to be conclusive fetoaed 
the parties. In the case of Hasan Ali v: Gauzi Ali. 


Mir (5), the learned Chief Justice and Mr. Justice Geidt 
held that an agreement prior to decree in a suit for posses- 


sion of.a certain land, that.after decree ‘the judgment- 


debtor ‘should not be ousted from. the land but given 
sermanerit’ “tights over the same could not be gone into in 
sxecution proceedings. In this state of authorities I am 
of opinfén that the: ruling of the Calcutta, oe Court 
akes the sounder view. 

The conflict of views indicated above. seems to 


* have ‘resulted from the fact. that in the arguments - 
adduced in some of the cases, it is taken for granted, 
that the wording of section 47 of ‘the Civil -Proce- 
‘dure Code, is wide enough to cover .such enquiries, | 
unless they are prohibited by the provisions of Order 
XXI, Rule 2. The applicability of section Bi is thus» 


relegated. to the back ground. 


Considering the matter on principle and without 
reference to the authorities’ i arrive at the ‘same 


conclusion ‘as’ that arrived at by ‘the Calcutta High 
Court. Section 47 enacts that “ All questions ..°. 
‘relating to the execution, discharge or. satis- 


biction: of the decree shall. be’ determined ‘by. the . 
Court’ ‘executing ‘the decree and not: ‘by: a separate . 
suit,” The. wording ‘of the ‘section’ is’ no doubt . 


(4) (1902} 29 Cal, 810, <3) (1904). 31 Cal. p. 179. 
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iwery wide and I.am beund to give the section a 
most - liberal construction, .Putting the. most liberal. 
-construction .on. the words, I fail to .see how:a 
question: like the one involved in the: present. case 
canbe :said to relate “to the. execution of the 
decree.”"” Fhe words “the decree”. refer to ‘the 
decree, passed: by the: Court and..of which; the décree- 
holder. is.:seeking .execution. -It is only questions. 


relating to the -execution ;.or .executability , of ‘this 


-@eeree, «which the. executing : Court is..directed to 
determine.. When a judgment-debter sets up. an’ 
sagreement .of :this .kind,. that, prier «to the -deeree, 
- there was an, arrangement: ‘between : the: parties : that 
.though-the. deeree-wasito be: passed:, for’ Rs. 2,000: it 
-should only -be -exeouted: to :the -extent of -Rs. 1,000 
and not: for the: whole, he. is not seeking. the:.aid. of 
ithe. Gourt:to..determine: any question . relating to’ the: 
-execution: of the. decree as passed : by the Court,: ‘but: 
is asking the Court to embark on ian enquiry: 
whether the. decree: tobe executed isithe ‘decree as. 
-passed: by the Court: or as-agreed upon bythe. parties. 
| Without. going to: the extent of saying, as Mr. : Justice 
Speneer of : the ‘Madras High : Court. does -in -one of 
the cases reported in :the ,unauthorized ‘reports, : that. 
parties .who, collusively: allow a: Court: to: passa decree. 


having privately agreed that :the:decree should not 


be enforced, are committing:a ; fraud -on - the jou 
Tvean at: Teast say that parties. who, “havi 
that.a-decree should not’ be ‘executable wholly -oriin 
part, pray:the- Court.to ‘pass: an unconditional. decree, 
are thereby: areeitinng the ‘Gonrt, ie to: I oes parti in 
a-skonan farce: . 

“T.am not. atid. upon. in this aan i “etl: 
ant. -do. not-decide, whether the judgment-debtor thas 
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restrain the. decree-holder from enforcing the decree. 
J -am however, clearly of opinion that a decree, 
which, on the face of it, is enforceable to the fullest 
extent cannot, in execution proceedings, be challenged 
as being: inexecutable, wholly or in part, on account 
of an agreement between. the parties entered into ag 
to the decree. 

For these reasons I. uphold thie order of the Lower 


. Courts:and.dismiss the appeal” ‘with costs. ‘Advocate’s s. 


e fee two: gold mohurs. 





APPELLATE: ‘CRIMINAL. 


: _ Before Mr: Justice Car v and Mr. Justice Duckworth, 


‘KING- EMPEROR 
ees gem 
_RYAW' HLA* 


_ Burma. Opin Law: Amendment Act, section 3-=Action under Habitual Openers 


Restriction Act not applicable to. persons dealt with under. Opium Law Ach aie 
” Hebd: that séction a) of the Burma Habitual Offenders Restriction Act does : 
not. apply to-ensés: which cone urider section °3-of the Burma Opium Law: 
Amendment Act; and that persons coming. under section 3: of the ,Burma: 


“Opium Law. ‘Amendment Act may not be dealt with under-the Restriction Act.- 
“Ring-Emporor v. Nga Montes 2 Ran. 61 —dissented from. 


ICARR, -J.—Under: section :7 of‘the Burma: Habiteal 


‘Offenders Restriction: Act,:1919,:an order of ‘restriction ° 


for .two years ‘has been ‘passed -against Nga ‘Kyaw 


Hla, “Whatwas found proved‘against: him«was that He 


earns ‘his living.in whole or in: part by unlawful-salé 
.6f opium. | ‘This finding was ‘amply “justified ‘by ‘the 


‘evidence, aid is sufficient to justify"his being placed ‘ori — 
‘security. under — ‘3 of’ the: septa pte Amend. ; 


ment: Act,'1909. - 


“8 Ceihinal’ Revision: ‘No V1SA. of - 1905. from. ihe. Te of. Be: Subdivi- 
sional Magistrate, Minbya, in Criminal Mistelaivéous No. 52 of 1925. 


fo 6 
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The question that now arises is whether on’ such: 
grounds an order of restriction can be passed under” 
section 7 of the Burma: Habitual Offenders Restriction: 
Act. This question was answered in the affirmative by 
a single judge of this Court in King-Emperor v. Nga: 
Kyaung (1). The learned Judge held that the effect of 
section 3, Burma Opium Law Amendment Act, ‘was: 


to add’ another ground to the six set out in section 


110 of the Criminal Procedure Code as grounds. om: 
which a person. may be required to furnish security for 
his good behaviour. He held therefore that under- 
section 3 of the Habitual Offenders Restriction Act the- 


‘Magistrate could proceed under that Act..: 


With all respect I am unable to agree. 
Section 3 of the Burma Opium Law. Amendment: 
Act lays down. that a person against whom there. is- 


- information that he earns a, livelihood either wholly 


Se in part by. the illicit sale ‘of opium may be dealt with: 
‘‘as nearly as may be as if the information received - 

about him were of the description mentioned in section 

110 of the Code of Criminal Procedure, 1898.” It does” 


“not say that he may «be. sroceeded against under: 
section 110. 


"Section 3 (1) of the. Burma. Habitual Oflendete: 
Restriction Act says:—‘‘In any case in which a 
Magistrate may, under the provisions of -section 110 
of the Code of:Criminal Procedure, 1898, require a- 
person to show cause why he should not: be ordered to 
execute a bond for his good behaviour, the Magistrate 


‘may, in lieu of or in addition to-so doing require ‘such. 


person to show cause why an order. of restriction should: 
not be made against him ae ae 
' The section as worded clearly soi etige to' cases: 
in which the person could be called upon under’ section: 
110 of the Criminal Procedure Code, and in my Sento 
“(1) (1924) 2 Ran. 61, . Bee, Teh 
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it does not apply to cases which come under section 3 1926 
-of the Burma Opium Law Amendment Act and for that _xine- 
reason may be dealt with as if they came under section "EFF 
110 0f the Code. To hold that itdoes apply to such cases K¥Aw AW Ee 
‘would be to attribute to the legislature an intention CARR, Jo. 
which it certainly has not expressed. 
I would therefore set aside the order of restriction 

passed against Nga Kyaw Hla. As he has been 
restricted: to a place other than his own village for a 
-considerable time I would not pass any order requiring 

+him to execute a bond under the Criminal Procedure 

“Code. Should he persist in his evil ways it will be 
-open to the executive authorities to proceed against him 
ooo : 


‘Ducxwortn, J.—I concur. 





APPELLATE CIVIL. 
Before Sir Guy Rutledge, K.C., Kt., Chief Justice and Mr. Justice Maung Ba. - 


MA PHAW AND OTHERS | _ 1926 


2. - , Mar. 8 
MAUNG BA THAW.* 


Provincial Insolvency Act {X of 1920), section 28 (4)-Property destioing. on 
Insolvent—Bona fide dealings for value without notice by a third party. ; 
Where the insolvent before discharge became entitled by inheritance to 
- certain property, held that transfer of the property made by the insolvent, 
even before any action was taken by the receiver in regard to such property and 
- even ifthe transferee took the property for value, bora sl and a without notice 
of insdlvency, was void as against the receiver. 
:. Cohen v. Mitchell, 25 Q.B.D. 262; Alimahmad. Abdul Heaws Vohora and 
_ others v.-Vadilal Devchand Parikh, 43 Bom. 890; Chhote Lal v. _Kedar Nath. 
wand others, 46-All. 565—distinguished. 


* McDonnell—for the Appellants. ot 


RUTLEDGE, Ci. AND MauNG Ba, J.—The fourth: 
appellant Maung Po. Saung, . was : “adjudicated an 





* Ciyil _Miscellaneous -Appeal ‘No. 32 of 1926, ‘against the order of the. 
\Wistrict Court of Henzada in Miscellaneous Case No. 17 of 1917. 
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insolvent on’ his own petition on the 30th March* 1917, 
and. he is: still undischarged: The: insolvent's father 
U. .Byu died in July 1925 leaving property which :the: 
appellants admit amounted roughly to Rs. 56,000: 
They also admit that the property: in law was: divisible 
equally amongst them, the first to sixth appellants being 
the children and the seventh appellant, the grandchild 


ofthe deceased, and stated: that they entered into-am 


agreement whereby Po.Saung, the fourth appelldint; 
got- only: Rs., 2,000, :instead: of: Rs. 8,000, the ‘pretext: 


being, that their father: had. to ° support bien ame: = 


gains ‘Since: he-bécame insolvent. - 
The: respondent as. receiver: =: the- -estaté: ee 


tie Court to declare that the insolvent’s ‘share in® the: 


estate still remained unaffected and that the partition’ 


. between U Pyu’s heirs was void so far as the insolvent: 


was concerned. 

In. our opinion ‘the ee “has ‘ample power to- 
entertaim: such. an--: application: under’ section -4 ‘of 
the Provincial Insolvency, Act, .1920:. The words of 
section 28, sub-section (4) .of that. Act are very clear- 
in their terms and: set. out: ‘allproperty which is. 
acquired by or devolves on the’ insolvent after the: 


_daté. of. an. order of, adjudication. and.’ before his. 


discharge - shall forthwith. vest. in: the. Court or -the- 
Recéiver,’ and the: learned advocaté for the appellant 


admits. that, if these words are given their nafural. 


meaning, he cannot contend: that:the learned, District: 


. Judge was’ wrong: He urges) however’ ‘that, ‘though. 
there were some similar words..in. the English .Bank-. 


ruptcy Acts, a long chain of legal decisions. culminating: 
in the case of Cohen v. Mitchell (1), has laid down 
that’ where -a. bankrupt; .who:.-has.:not . obtainmed:-his. 
discharge} enters into transactions in: ‘respect, ‘of! pros: 


ps aqnieed after. ‘the bankruptcy: ‘then, Batead the 
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trustee: intervenes, all such’ transactions ‘with. any‘ 
person dealing with the bankrupt bona fide -and-:for 
value; whether with’ or without knowledge: of the’ 
bankruptcy, are valid against thé trustee, and: that this 
rule. has: been followed in: several High Courts of 
India ; and: reliance in‘ partictilar has been" placed: 
on a- idecision of the Bombay High: Court (LL.R. 43: 
Bombay 890) and of the. Allahabad High . Court 
(I.L:.R. 46 Allahabad 565). We may remark that. 


both these decisions -weré ‘undet the Insolvent Debtors * 


Act, 1848, section 7, and there is a material difference 
between the wording of section 7 and section 28 (4 ). 
of the Provincial Insolvenéy' Act.” In the two cases 
abovementioned the Courts, following. a long series 
of English: cases, modified’ the “words of the statute. 
on apparent grounds. of convenience by postponing. - 
the ‘vesting in “the réceiver until’ he had’ intérvened:' 
If ‘séems to. us- that. the. insertion of ‘the word: “\forth-~ 
with” by thé: legislature: in section’ ‘28+(4) : was* to 
sweep away thé. Cotrt’s* atteriipt to ‘ postpofie “the 
vesting. In view. of the -specific.and clear words: 
of: the» sub-section’. wé’ are« unable: to - apply’ the 
‘principle of Cohen v. Mitchell (1), to thé’ présént: case* 
as :tovdo':so;-in- our opinion, . would be-to -nullify.the- 
express direction of the legislature’ Hard tases niay no” 
_ doubt arise where the Court or the receiver has taken 
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no action and property has exchanged hands and been. 


acquired: by = bona fide: transferees without: notice ” of 
the insolvency: » But-the:remiédy: does ‘not’ lie with'thé' 
Courts but rather:with the legislature; and: if it' thitike* 
welllit cai! intitate ‘the English statute of':1914;'section’ 
47, In the present casé we agree: with ° thé “District? 
Judge:that, even if-we apply the* ptinciple ‘of ‘Cohén' vir 





Mitchell (, it would not’ ‘avail him. as’ ‘the transaotion!. 





” (1) ERs 25: QB D:-262" 
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value. Po Saung admittedly ae up three-fourths, 


of his share in his father’s estate for no legal considera-: 


tion. The obvious inference is that he wished unduly 


to prefer his relatives to his creditors, . 
In these circumstances we think that the grace 


appealed from was perfectly just and thé appeal must 
_be summarily dismissed under Order XLI, Rule 11. 


APPELLATE CRIMINAL. - 
Before Mr. Justice Carr. 


- KING-EMPEROR_ 
‘ vO 
-U MAUNG GALE. 


Penal Code 7 LV of 1860), section 409—Vice-President a a Municipality taking : 
commission from contractors to the Municipality—Payment to him is not. 
- payment on trust-—Sanction of the Local Government necessary for prosé~:':. 
. cution—Criminal Procedure Code (V of 1898),-section 197,. : 
The accused who was. a Vice-President of a Municipality had -received | 
certain commission from a firm on the purchase of certain goods. made by the : 
Municipality. -The commission was. paid to him personally. & 
; Held, that there being no trust, the accused i is not guilty of an sehesice under-. 
section 409 of the Penal Code. : 
‘Held, also, that for prosecution of a Municipal Councillor for acts done i in. 
such capacity the sanction of the Local Government is necessary ; no less is it. 
necessary when the offence a a of is one under section 409 of the Penal. 
Code. 
in ré Abdul Kader Sahib, 33 1.C. 648— dissented from, 


The respondént, Maung Gale, who. was. then Vice- 
President of the Paungde. Municipality, apparently | called i 
upon Messrs. Jessop & Co.,-. Rangoon, and. made.’ 
enquiries . about steam rollers: On: the. 18th May.. 
1923, the firm addressed: to. him two letters, Exhibits H.” 
and. K both of which were addressed to him by.name.:- 








ae Criminat “Appeal No. 205° of 1926 from the ‘order ‘of: the: Special Pow 
Magistrate of Prome in Criminal Regular Trial No, 55 of. 1925. es: 


VoL. IV] RANGOON SERIES. 


and in the second they said that on those prices they 
allowed him a special discount of 5 per cent. 

. The Municipal Committee had before this, at-a 
meeting held on the 20th April, and presided over 
by the respondent, sanctioned the purchase of a steam 
roller. On the 26th May, by the letter Exhibit L; 
‘signed by the respondent, the Committee ordered a 
six-ton steam roller at a cost of Rs. 12,000, which was 


later raised to Rs. 12,300 by. the addition of an 


awning. 
Later the roller was gupplied. The respondent 


‘had then become President of the Committee. On. 
the 31st August.he called.on Messrs. Jessop & Co.,° 


‘with a Municipal cheque for Rs, 12,300, with which 
. he paid the bill for. the roller. He was given the 
receipt Exhibit E in which the sum was. shown as 


received from the Secretary of the Paungde Munici- ; 
pality. .At the same time Messrs, Jessop & Co. paid 
_to. him the sum of Rs. 615 for which he gave his 


“personal receipt, Exhibit G, in which the payment 


is described as brokerage. This money ia Gale. : 


: ‘kept to himself. 


-Later the transaction .came to light and a 
prosecution was instituted. on an information laid “to 


‘the police by U Tha Kado, an. ex-President of * the 
Municipal Committee, as a tag-payer and on behalf of 
the tax-payers of the town. : 


.Maung Gale was convicted by the Special: Power 
“Magistrate of Prome under section 409, Indian Penal 
‘Code, but on appeal the conviction was set aside by the - 
Sessions Judge. This is an appeal by the Local. | 


‘Government against this order of acquittal. : 


In my opinion the Sessions Judge’ was ‘right - ‘in: 
holding that an offence of criminal breach of trust’ 
‘was not established. There seems to me to. be no 


room for doubt that Messrs. Jessop & Co. offered ‘this 
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brokerage, commission or discount to: the respondent: 
personally and that they paid the money te him for. his» 
owh: personal use and not for thé:. benefit. of the: 
Municipal Committee. .There was therefore no trust 
and..the offence of criminal breach of: trust- was not’ 
committed.' With the morality of the transaction on 
nos sides I am not concerned. . ; 
“Nor am. I: concerned to eomdee: whether: the: 
respéndent' has committed any. other criminal offence’ 
for it is clear to me that he could not be prosecuted: 


- fors any. such: offence. without :the~ previous sanction,’ 
of the Local. Géverriment under séction: 197, Criminal 
eri hee Codex. Under: the; Municipal Act he!was:. 


“public-servant”’. and: not removable: except by “the: 


“Relea Government: And» in. this; transaction es was 
: acting inthis capacity as: ‘such: public servant. : 


Lh would -say, .indéed, thatthig: ciaseoustGdk aunider: 
eitioks 40% Indian Penak?Code,;-required. the :previous: 
sariction’ of. the: Local: Government ‘ander section: 197;: 
Criminal Procedyre -Code, and so was - not. duly 
instituted: A -different:-view’ was :taken;, though w ith: 
hesitation in In.re Abdul Kadir Sahib (tf. . Butiit isto: 
be notedthat sitice that time section: 197 of the Criminal: 
Procedure: Code. hasbeen: re-drafted and 1. have no 
doubt that its provisions snags ‘now ‘stand cover: the? 
sige tid in'the present.cas 

The a atone is distaisect 
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APPELLATE CRIMINAL, » 


=e ye = ase 


Before B Mr. nr Carr and itr. Justice Duckworth; 


U: NYAN NYEIN Da} AND ‘OTHERS: 
vie 


KING- EM PEROR.* = 


Criminal Procedure Code (V of. 4898); section 196 deiiuléen anithorisedt “By. Loca 
-Government under sectio: 121 of -the,.Penal Cade—Court whether competent 
‘to convict under section, 124 of the Penal Code. 4 See : 


_ The Local- Governinent ordered the District ‘Superintendent of P ice to lay” 





wiry ff 


a ééiaplhint against the: ateused, :“ for that they: comimitted * ‘offencest ‘ putiishabie’ : 


under. section 1214. of the. Indian Penal Code, ‘in! that they: at-divers: places} 


within the district of Magwe and at various times, and on_ various. occasions . 


duringi:thé moriths of Jamiary- and! Fetirdary: 1925, conspired ‘td “wage war 
agaiiist: His. Majesty the: King-Emyperor-atid conspired. to’ deprivé-bim: of: the. 
sovereignty of British: India or-of the Province of; Burma being, a part thereofy 
or ‘conspired’ to over-awe by méans of criminal force or the’ show ‘of criminag: 
: farce ‘the: Local Government. of Burma and abetted the Ene. ‘of such! wat" ‘ 
against His. Majesty the King-Emperor.').. - 2 pyre 

Held that under such circumstances the ‘Local Geert ‘baying specified 


only one offence and having given‘ no ‘detailg except that ‘the persdis ‘named? ; 


hadi conspired tor wage war-aghinst the: Crown, it'was not within:the’ ‘cotnpetence 


"of the court to charge and convict these persons under section- 124 of the. 





Penal Codé for offences of sedition. 


* Aring Hiian: v.' King-Etnperoi;: 2 BE J. 196, Baindra Ritnar’ ‘Ghose¥: i 


Emperor, 37 Cal,468,. Chidambaram Pillai v. King-Emperor, 32 Mad.3. “Inc 
the. matter of Kalagava. Bapiah, 27. Mad. 54, Queen-Empress v. Bal Gangadhar 
Tilak;* 22 ' Bom. 112,’ WU Pathada and ‘two v. King-Empéror, 3° B.LJ.‘ 178°" 
Umayyathantagata’ Puthn ’ Veetil- Kunhi- Kadir ve bak amici 65> ECs 
859-—referred ta: ar ee re at, gy decks 


fy 





. Fhisi is ar relocate: nade: ‘by: Cait qi in: S Otaiaals 


Apipeale Ne; 1535: :0f:1925,:.the: facts--of the: case: ard; 
the circumstances leading: to-the: Conpretion: Pere: oie 
outiinrthe ordet’of reference below :—: 





“On the 3rd April 1925; the: Eevcat: Gooineenent? 
ordered the District Superintendent’ of Police,: Magwej: a 


toclay:a.:complamt charging the«:préseat:- appellants. 
andscestain: ‘other: persons: ‘with offences::of: conspiritig” 





padi lint ‘against: HisoMajesty: the: King! 
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offences punishable under section 121a of the Penal 
Code. This. was done and the accused: persons were 
committed for trial at the Magwe Sessions. Towards 
the end of the trial, before taking the opinions of the 
Assessors the Sessions Judge framed additional charges 
under section 1244 of the Penal Code. Ultimately 
he convicted the appellants under section 124a only. 

“The first question -raised in this appeal is: 
whether this conviction under section 124a is lawful: 
It. is urged that under section 196 of the Criminal 
Procedure Code the Court cannot take cognizance of. 
any offence other. than that of which the Local 
Government | has laid’. or authorized ‘a complaint.’ 
“The authority, cited for this proposition is the Alipore 
Bomb: Case—Barindra Kumar Ghose v. Emperor (1). 
Certain other. cases have been cited before me by the’ 


earned advocates for both sides, but I am unable 


to find in those cases anything which will assist to a 
decision of the present question. 
. “In the Alipore Bomb Case the Bengal ‘Gin 
‘ment had authorized a police-officer to lay a com 
plaint of offences under sections 121a 122; 123 ‘and’ 
424 of the Penal Code, or under any other section’ 
of the said Code which may be- found. applicable to: 
the case. Certain of the accused persons were charged’ 
and convicted under section 121 of the Code. It: 
-was held by the Calcutta High Court that no com-: 
plaint under section 121 had been authorized by: the: 
‘Local Government and that the: Courts had therefore: 
no power to take. cognizance ‘of. the. offence ‘and that: 
the convictions ues that ns La could’ not “hes 
‘sustained. : ag i 
“The learned Chief Tene said ve 489 2 aut 4-490): 


“(Tt further appears to'me to be the true implication ‘of: 


section 196 that the judgment” of the_Local Government: 
? (1) (1910) 37 Cal. 468: - aes 
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should be specifically directed to the particular section 
of Chapter VI in respect of which proceedings are 
to be taken, and that the order or authority should 
bg preceded by, and be the result of, a deliberate 
determination that proceedings should be taken in 
respect of a particular section or. or sections 
of the Chapter and'no other.” 

“The Sessions Judge in the present case acted, 
as he thought, under the provisions .of section 230 
of the Criminal Procedure. Code: That section: was 
not discussed by the Calcutta High Court but it is 
clear to me that it is not applicable to such ‘a case 
ae this. The. section reads: ‘If the offence stated in 
the new.or altered or “added charge is.one. for. the. 
prosecution: of which previous sanction is..necessary;. 


the: case shall not be proceeded with until such: 


sanction is obtained unless ‘sanction has been already 
obtained for .4 prosecution on the same facts as- 


those on which the new or altered charge is founded.’”” 


‘‘Now in the present case no-sancfion to the 
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“prosecution was necessary. .What. is required is that~ 
the. Local Government shall itself institute the prose-:: 


cution through one of its officers duly authorized for 


the purpose, which ‘is a very different thing.” As the 
learned. Chief. Justice.said in the case already. quoted: 
(p. 492). ‘ Under section 196 the only order or authority 
within the competence of‘ the Local Goverment 3 is- 
one that permits a complaint.’”’ 

_ “The case is really analogous to one i fieony under’ 
the | provisions of section . 199, Criminal“ Procedure: 
Code. ‘If a. woman prosecutes a man for rape and 


the Court comes to. the conclusion that ‘there has- . 
beenno:rape but that the offence of adultery ‘is. 


established. it is. quite clear that: the .Court: cannot’ 
convict. the accused’ of ‘adultery, because’ there -is n6* 


complaint of that offence laid by the husband or by . 
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some-.other. person competent. under section 199 fo 


sa 3 a of the offence of adultery.” 

‘But I feel at least some doubt of the correct- 
ness of the Calcutta decision. Under section 236 «of 
the Criminal Procedure Code where theré is a doubt 
as to what offence is constituted by the facts which 
may be proved the Court has the power to. charge 
the accused with all or any:of: the possible: offences. 


‘And-under section -237:a person. charged . with - one 
-of.such offences. may be convicted of another — 


mot expressly: charged with it.” ~ 
- “Again, in cases falling. under -section’ 199, if’ the 
drusbanid lays a» complaint: under - section: 497, Indian 
Penal : Code, and :the | Court finds that the - offence 
astablished -is-one under section 498, it would ‘seem 
to be open to ‘the “Court: to charge: the “accused with 
and’: convict him «of :an .offence under ‘that . section. 
In :private complaints generally “it very: frequently 
‘happens: that the: accused : person is: convicted “undet 
a section different: from. that-set out in the complaint. - 
‘Phere seems':to be no adequate .reason why 'sthe 
Local Government shouldbe subjected ‘to .narfower 
restrictions in. this respectithan any private complainant 
.“T think /it- is «desirable that this: question: ao 
be considered.-at least by a Bench. of this Court.” 2 
“I: therefore: frame. the following: ‘question : —_ 
“Men acomplaint *has “been “filed, with’ ‘dué 
authority from the Local ‘Gevernment, ‘charging the 
-accused :person “or: persons “with «an offence’ “punish- 


- able. under ‘ia “specified’ ‘section’ in Chapter “VI :of thé 


Penal.:Code, and the ‘Court ‘finds «that the. ‘facts 


proved. do not constitute that: offence, ‘but do: consti: 


tute tan -offence ‘punishable : under. -another ‘section: 


xontained .in* that’ Chapter, “is -it open “to 'the\Goutt. 
to. charge ‘the: accused: ‘with, and: rea bie sate of ‘that 


other. offence?” =. 


aia 


: E sips the appellants “For that they committed offences. 
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‘T submit the proceedings: to the Honourable the 
‘Chief Justice. with a.recommendation that the above 


question be referred for decision by either a Bench 
or a Full Bench of this Court, as he may think 
fit.” ce 


March 16.- “After some discussion of this matter 


~ with my learned brother, Duckworth, who with’ myself 
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is to hear this reference, I think it desirable to add ~ 


“a second question to that set. out in my order of the 
*P2th:March.? 


. District Superintendent of Police: to lay a complaint 


ta thas case the ‘Local Government ordered - the. 


‘punishable under section 1214 of ‘the Indian Penal. 
» ‘Code, in’ that they at divers . places ‘‘within ‘the 


"istrict of - ‘Magwe ‘and at various: times ‘and on 


“various occasions during: the months of: January: and: 


* Pepruary 1925, conspired to wage war against His 


‘Majesty the ‘King-Emperor and conspired “to «deprive - 


_ him of the sovereignty of ‘British India or .of the 
Province -of Burma being a part thereof or conspired: 


. to: over-awe by means of criminal‘force or-the show. 


-Of criminal ‘force -the' Local: Government: of Burma‘and 


-abetted “thé: waging -of sveh: war ees ‘His Res 


te 2 re 


‘the King- Emperor. 
“Fhe question - that I know add to’ the reference 
‘ts :— : ; 


such as°that-above set out -the ‘Court finds: ‘that: the 


“When on a presecetion? instituted’ on -ah ‘order . 


facts proved do not constitute - the ‘offence of -con- - 
spiring “to--wage war -punishable ‘under ‘section: 121A _ 
‘of the ‘Indian ~ Penal ‘Code “but -that*they “do ‘consti: .. 
trite. an offence © “punishable -under~ another section 
comprised in Chapter VI of the’said*€ode, is ‘the © 


Court competent to. take cognizance’ ‘of. such other 
-offence and to convict the aécused;perses8 thereof ?” 
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On the» matter coming in due course before a. 
Division Bench (composed of Carr and Duckworth, JJ.) 
with 

Maung Ni—for the Aspens 
Gaunt—Assistant Government ‘Advocate for the: 
Crown. - 


CarR, J.—In my original order of reference in. this. 


case I peferved only to the Alipore Bomb Case (1). 


Certain other decisions have been cited. In Umayya- 


thantagatu Puthu Veetil Kunhi Kadir v. King-Emtperor. 
(2), a Bench of the Madras High Court accepted. the: 
- general proposition laid down by Sir’ Lawrence Jenkins: 
in the Alipore Bomb Case but held that an authority: 
given by the Local Government fora prosecution i in: the- 


alternative under section 121 or. 121a, Indian’ Penal 


Code; was specific and proper.* 


In Queen-Empress v. Bal shined Tilak (3), it was: 


held by Strachey, J. (at page 123 ef seq) that an order. of 


the Local Government directing a prosecution under" 
section 124a in respect “of certain articles” appearing in: 


_a newspaper was valid. He remarked. (page 124)... “If 
any particular articles or any dates had been specified: 


the complainant would no doubt. have been limited to- 


them, but the effect of no such specification having: 


been made i is to give him the widest latitude in selecting: 
the matter to be complained of. It is only necessary 


to see whether the complaint relates to matters falling. 
within the words ‘certain articles. appearing. in the: 


said newspaper’ ’ and it is obvious that it does and. 
the order is therefore complied with.” This. conclusion. 


‘was accepted by a Full Bench of the same court, at page: 
150 of the same report. 





“(10 (4910) 37 Cal. 467... (2) 65 1.6, 859. 
SOG) (1898) 22 Bom. 112° 


Vou. [V] « RANGOON SERIES. 


This decision was followed in Chidambaram Pillai 
wv, King-Emperor (4) and In the matter of Kalagava 
tupiah (5), was a somewhat similar case. 


















- (6) May Oung, J., held that it was not necessary to 
“sol out the facts with meticulous precision ‘in the 
uthority, ‘and that a mere clerical error in the authority, 
«by which it appeared that the -acts complained of 
were done with respect to the marriage of the daughter 
{ the accused, whereas at the trial it was proved that 
hey were done with respect to the marnage of . his 
on, did not invalidate the authority. 


My 


tain ‘day, andthe acctised were convicted of 


rathority | of es Local Government for the prosecution. 


“question will suffice. 


It will’ be noticed that in ite order “the ‘Local i 


“Government does not at all specify the acts which 


[n this Cédurt, in Aung Hman v. King-Emperor- 


In U Pathada and two v. King-Emperor (7 ), Brown, 
held that where the authority was to prosecute : 
> certain acts done at a certain place of a 


Jdifferent acts done at a different place aia different. 
ime, ‘the convictions were illegal for want- of.the 


» -On- the question’ put | in my original. ene of 
Feeterence T still have doubts. But I.do “not: : think 
that it is necessary to answer that question. Tt goes. 


: 
“the appeal in which-the reference was “made... For : 
the purposes of that appeal an answer ‘to the second 


AND OTHERS: 
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-are alleged to constitute the offence for which it directs ‘ 


‘the prosecution of the appellants.’ ‘It merely. alleges 
‘that on divers occasions, the appellants ’ conspired 
logeitier to wage war ' against His Majesty the! ‘King 





i (6) 2 BLJ. 196. igs (7) 3. B.LJ. 178. 


(4), (1909) 32 Mad. 3. ,,. .(6).4908) 2%, Mad, S40 
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Emperor and thereby committed offences punishable 
under section 121a of the Penal Code, and directs their 
prosecution for such offences. 

I do not think that this order can be held to exiontee! 
a prosecution for any offence other than that specified, 
and in my opinion the Court was incompetent’ to 
take cognizance of any other offence. And in my 
opinion the provisions of the Criminal Procedure Code: 
allowing the Court to frame a charge of the offence it finds 
to be proved, to alter the charge or to convict of an. 
offence of which a charge has not actually been framed, 
must be read subject to the provisions of section. 196 of. 


the Code. That is, those powers can be exercised,’ 


in respect of offences falling within section 196, when a. 
prosecution for the offence of which it. is proposed - 
to charge or. to convict. the’ accused has been duly, 
authorized under that section and cannot be “exercised 
when the prosecution has not been so authorized. 

I would therefore refrain from answering the first. 


“question put.in this reference, and answer the second. 


question in the negative. 


- Ducxworts, Fee | concur with the order passed. 
by my learned brother, Carr, J., but I should like. to” 
add the following exolanation of what is my own view ; 

In this instance the Local Government having 


“specified only one offence, and having given no details. 


except that the persons named had conspired to wage. 
war against the Crown, it was not within the competence 
of. the Sessions Court! to charge and’ convict these 
persons under section 124a of the Indian. Penal Code for. 
offences of sedition, as defined by that’section. If the. 
case had been that the Local Government, in initiating 


. the prosecution, had. stated that, before conspiring to. 


wage war,. or whilst. doing so, these persons. had- made 


: seditious speeches about: the country, then I consider 
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~ that the Court might have been justified in charging 
. them under section 1244, even though the only section 
actually mentioned by the Local Government had 
becn section 1214, Indian Penal Code. I am of the 
Opinion that, with this reservation, the provisions 
of fhe Code of Criminal Procedure permitting a Court 
to frame charges for whatever -offences, it finds have 
been proved, to alter the charge, or to convict an 


arged therewith, must be read subject to section 196 
' the Code. To this extent, lam in agreement with 


Icutta case referred to by my learned Brother. I 


at his view presupposes that the Local -Government,. 





discretion i is left to the trying Judge or Magistrate, after 
the prosecution has been initiated. 
In this case I do not think that the first reference 


reply to the second in the. negative. 


e dicta of Sir Lawrence Jenkins (C.J.) in the 37° 
ponsider, however, that Jenkins, C.J., goes too far, and . 
Government has first to act.in a judicial manner, | 
fore it decides with what offence to: accuse the . 


yersons concerned. I think that this is erroneous,” 
wand that within the limits set forth by me, a certain 


‘eed be more specifically answered, but I would: 
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APPELLATE CRIMINAL. 
Before Mr. Justice Carr and Mr. Justice Duckworth. 


KAN THEIN AnD ONE 
v. . 
KING-EMPEROR.* 


“Criminal Procedure Code (V of 1898), | section 439 (4)—Acquittal by the tr rial Court 


on a charge utider section 302 of the Penal Code and ‘conviction under sec 

‘tion 326—Powers of the High Court in revision. 

‘Where the appellant was acquitted on a charge of murder amt ‘convicted, 
under section 326 of the Penal Code and there was no appeal before the High. 


. Court the High Court exercising its revisionary powers cannot convert the: 


aéquittal on a charge of murder into one of conviction. KZ, v- Bali: Reddi; 
37. Mad. 119—referred to—Bholav. King- Emperor, P.R.Cry cs 12%: 


Queen-Empr ess v. Balwant, 9. All. 134—dissented from. 


Emperor ve. Sheodarshan Singh, 44 All. 332; Emperor Vv. ‘Shiivputrava, 48: 
Bom. 510 ;.Quecen-Empress v. Judoonath Gangooly, 2? Cal. 273—jollowed.. : 


.On Shwe v. King-Emper or, 1 Ran. fe Sick to. 


~ Duckworrn, jJ.—tIn this case the respondents were: 


concerned with another man in doing to death a° 


village elder at night in their village. They were. 
going round the village apparently . under | ‘the in= 
fluence of liquor, and making a great noice, ‘using,. 
foul’ and abusive epithets. The deceased, who: 
appears to have been an eminently respectable: man). 


went out and expostulated with them, whereapon 


they turned on him and gave him a great many 


serious injuries with . _dahs, from — oe he died. 


almost at once. 
In the first place, one “of: the : men “sah had 


been sentenced to death, appealed to this Court, 


and after a very full consideration of the facts, my 


learned brother, Carr; J., in a judgment. ‘in: aiieh’ I 


have fully concurred, maintained the ‘conviction and 


: sentenée. 





* Criminal Revision No. 52A a 53 of 1926 = the order of the Sessions. 


5 : Judge of Myingyan i in his Trial ‘No. 8 of et 
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Subsequently the present respondents appealed. 
They had been convicted by the. learned Sessions 
Judge under section 326, Indian Penal Code, and 
sentenced. to four years’ rigorous imprisonment each. 
Their appeals were summarily dismissed. At the 
same time my learned brother Carr, J., thought it 
mecessary to call upon these respondents to show 
‘cause why their sentences under section 326 should 

_ mot, be enhanced, or whether they should not. be 
convicted of raurder under the provisions. of section 
*.302; Indian Penal Code, read with. section. 34;- and 
: sentenced to: death. 


Ay question has now arisen. as to. whether under. 


14k 


bis 


Kan : Tieng 
AND ONE” 
v. 
Kine- 
EMPEROR, 


DuckwoRTH, 
les 


ao 439, Criminal. Procedure Code, the High 


“@ourt: has. power to alter the convictions under 


“section: 326, India Penal Code,. to cURiCH NN, 


. ‘under section 302.. 


The. respondents were charged with. murder i in. the 


«Sessions Court, but the Sessions Court convicted them 


sof a. complete. minor offence, thereby implicitly 


‘acquitting them of. the major. offence: of murder. 

. Section. 439, clause 4, lays down that nothing in 
: that section shall. be deemed to authorize a High. Coust 
“sto convert.a- finding of acquittal: into one of conviction, 


Section. 417, Criminal Procedure: Code, authorizes. 


4he Local Govenmmanl to appa against an. order of 
acquittal. 


On the. one side it is. argued that the only way 


‘by which an* order of acquittal: can be. altered into 


-@ conviction. is. by means: of a Government appeal. . 


‘On. the other hand, it is contended that. the. acquittal 


intendéd -by: section. 439 (4) is. a, complete acquittal | 


jon: all’ ther facts..as. well as in. regard to. any pare. 





: ticular section, and that, where for instance 


trate. or. Judge in’ the ‘case ‘of say, a chargé under’ 
section 326, Indian Penal. Code,,. implicitly. acquits a. 


1 & 
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‘man under that section, but, on the facts of the case,. 
convicts him under section 324, a High Court can in 
revision interfere with and set aside the acquittal so far- 
as section 326 is concerned, and convict. the accused 
person under that latter section. The other view,. 
of course, means that the word “acquittal” as used 
in section 439 means every kind of acquittal, whether: 
entire, such as ends in an acquittal and release,. 
or (to use the term for the purposés of argument) 
partial, such as where a man on the facts is con-- 
victed of a ‘complete minor: offence. In either 


--ease there is. really. .an. acquittal,. whether it is ex- 


“pressed in so many terms, or whether ‘it is tuplied.. 


Of this I think there can be j no doubt. 
In ‘the’ case’ of  Queen-Empreéss v. Balwant ay 


it was held that the High Court © could interfere . 


with an order of acquittal on revision, but that the. 
‘proper course i that case was to order a 


~ retrial. 


' « Inthe: case’ of ‘Baeperoy v. Shasaaviian Singh (2) 
it was held that, where a’ man was charged” with both 
murder and- culpable homicide not amounting to: 
‘murder, and was acquitted of the former charge, but 
‘convicted of the latter, the High Court had no- 


“power, except through the medium of an appeal by” 


the Local Government, to convert the acquittal into: 
a conviction. “In this case the difficulties it 
question were not discussed, as. there had been a 
previous Allahabad F ull Bench case, 

- A different view was taken in. “the case: of Bhole 
v. King-Emperor (3). In that case ‘there ‘was ‘a 
“criminal appeal before the Chief ‘Court (High Court),. 


ees! ee the iis of that: “appeal, the Chief 


uE 





a) eigen 9 ‘All i34 . Bi, ae (1922) 44. All. 332. 
2 (3)5 (1904) ‘Punjab Record Crimifial: Novt2o- 
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Court, acting in its revisional capacity, called on the 
prisoner to show cause why he should not be con- 
victed of murder, and sentenced therefor. He had 
been charged with murder, but had been convicted 
of. an offence under section 326, Indian Penal Code. 
It was held that, inasmuch as the case was before 
the Court, both as an appeal and as a revision, the 
Court could alter the finding under section 423 (b) 
42), Criminal Procedure Code, and having done so, 
enhance the sentence under section 439, clause 1. 
‘It was also held that the word “acquittal,”. used in 
section 439 (4), Criminal Procedure Code, meant a 
“complete acquittal on all the. allegations and facts 
_charged, and not an acquittal on one charge, and a 
‘conviction upon another on the same facts. 
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The same view was taken in the case. of Bali. 


‘Reddi (4 (4 ). But the Bombay High Court in the case 


rad 


“of Emperor v. Shivputrava (5) took the other view, | 


holding at once that, where a man was convicted 






sf 






®ander section 323, Indian Penal Code, on a charge. 
nder section 326, the High -Court, acting in its” 
fevisional capacity, could not, in view of the wording - 
section - 439(4), Criminal Procedure Code, 
convert the conviction. into one under’ section 326, | 


“because the order of the Sessions Court amounted. 


tto an order of acquittal under -that latter section. 
A. 






charged with murder, but’ had been: acquitted thereof, 
land, instead; had been convicted of the minor ange 
of culpable . homicide ' not amounting to murder, 






his serves. to- show that the word ‘ 








(4): (1914) 37 Mad. 119 +6) i924) “48° ‘Bom: ‘510° 
‘ (6) 187 2 Cal; 273. he os 


In the case of Queén-Empress v. Judoonath Gan- ; 
‘gooly (6) it was held that, where a man had been: 


the. Local Government could appeal against. the 
equittal under section 417, Criminal Procedure Code. 
“aequittal wee: <3 
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used in section 417 was held to include every kind 
of acquittal. 

In the case of On Shwe v. ~ King- Emperor (7), 
sitting as a Bench with my learned brother May 
Oung, J., I followed the Punjab and Madras cases 
(not having then seen the recent Bombay case) 
and decided that in such a case as the present 
where a man charged with murder had _ been. 
convicted. of. a minor offence, the High Court 


could, if it acted both as a Court of Appeal and 
a Court’ of Revision, convict the man of murder, 


and sentence him to death. In that case it: was 
held that the case- of Sheodarshan Singh: (referred 
to: above) was: clearly distinguishable, because there 
the High Court had no appeal. . before it, -buk. 


/-Was simply. acting, in. its ‘capacity: as: a Court of 
Revision. Incidentally this was also the case ina 


recent Bombay ease referred: to above.. The solu- 
tion .of the question seems to me to lie in 


whether the High: Court in any given case: is 


_ dealing’ with it both das an- Appellate anda 


i Revisional Court, or whether it. is: acting: merely 


in its revisional capacity. If it was acting both 


as an Appellate and a. Revisional . Court, I would 
“take the view already, expressed. by me in’ On 


Shwe’s ‘case. If it’ was acting solely as a Court 


. cof Revision I. would certainly, . in. view. of the 
~ very’ clear wording .of . section 439 (4); Criminal 


Procedure Code, ‘také: the view of the: ‘Allababad 


and: Bombay. High Courts.» 





In. the. present iratinee, as. : ‘has babes, Seat 


pointed out,, we have summarily ~ dismissed. ‘the 
appeals. of the present. eens and. we. .aré: 


ee therefore acting: solely . if. ‘revisional 
ty, though we: “undoubtedly. Ba 
74-1923) 1 Ran. 436. ee 
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‘tthe power to enhance the sentences already passed 
under section 326, Indian Penal Code, I must hold 
that we have not the power to convert the acquittal 
of the respondents of murder into convictions thereof. 
It remains to state that I have not the least doubt 
that, in the circumstances of the present case, the 
sentences passed upon the respondents should be 
enhanced. 
| The facts of the case, in’ regard to whieh our 
-wiews have been clearly expressed in our judg- 


“ment in the case of the prisoner who, appealed in. 


the first instance, show clearly that the respondents 
‘and the other prisoner made a dastardly, brutal and 
combined attack upon the village’ elder, and jointly 
vdid him to death.. The. most‘ serious. and ‘grievous 


injuries | were caused in addition to the terrible and 


: fatal wound. 


‘In my opinion. the respondents: have ‘been un-- 


“able to show any good’ cause against’ enhaticement. 
“L wood therefore enhance the sentences passed upon 
Jall the résponderits under section 326, Indian Fes 
Code, to fearieportation for life. a 


Cark, Jin agree that, since thie appealé Of f the 


f scspondelits have been dismissed. and the: case. is 
now before us. solely on revision, we have. no. power 
‘now td convict the respondents of any’ offeiide of 


which they have been ane whether expressly 


cd ‘by implication, =. us 


- FE wish, However, to say. exprosslt ‘that: ie db ridt 
0 amit’. myself. to acceptance of the decision in. 
On Shiwe's. cast (7),. quoted’ above “by. imy le; raed. 
‘brother. “The question decided in that.case’ doésinot 

“in this case, though, it might: ‘Have, arisen. 
had the: sped OF. the sSeedent aot alteaily Bet 











“Bribe. no 





"() (1923)-1 Ran. 436. 
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1926 dismissed, and I prefer to express no opinion whatever: 


‘Kan Tues On that question. 
AND ONE . . Cee: 
vt, - IT agree with my learned brother in enhancing: 


gums, the sentences passed on the respondents Kan Theim 


# and Kyaw Wa to sentences of transportation for life, 


© Carr, J. . : 
under section 326 of the Penal Code. 
. FULL BENCH (CRIMINAL). 
Before Sir Wis Rasthedee, K.C., Kt., Chief Justice, ‘Mr. Justice Carr and 
Mr. aust Chari. 
©1926 KING-EMPEROR | 
- Mar.28. is v. 


THA SHWE: anp OTHERS.* 


Process Fees Rules 17 and 18—Court ‘whether baud to summon witnesses ite 
no-cognizable warrant cases without payment of process fecs—Unauthorized ; 
Law Reporis—Law Réports Act (XVIII of 1875), section 3. : 

Held that in a non-cognizable warrant case the Court is not bound to same 
mon witnesses for the prosecution or the defence under the provisions of 
sectioris 252 and 257 of the Criminal Procedure Code if the party at whose 
instance or in whose interest the process is issued does not pay process fees: 
as required by Rules 17 and’ 18 of the Procges ‘Fees Rules made under the 

Burma Process Fees Act}. 1910. “ ‘ “ 

Held also that the courts are not bound to follow decisions of dite High: 
Court reported in private publications, not authorized by any Local eke 

King-Emperor v. San Nyein, 4 B.L.J. 187—overruled. 

In re Ponnamal, 16 Mad. 234-—distinguished. 


_. This matter arises out of a reference made by: 
Carr, J., in Criminal Appeal Nos. 188, 189 and 190 
of 1926, where the leatned Judge entertaining doubts. 
- as to the correctness of the ruling in King- Emperor 
v. San Nyein (4 B.L.J. 187) teferred the question, to: 
the Full Bench. The onGet of. Teference is  teboued, 
“below :—_ a ae ‘ : 
eee i appellants in these | -thiee cases have ne 
convicted of forgery, punishable under section 467 














. Criminal Reference No. 40 of 1926. ; 
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Indian Penal Code, and have each been eee 1926 
to five years’ rigorous imprisonment. Kinc- 
EMPEROR 

On the facts I see no reason for interference v. 
THa SHWE 


with the convictions. The appellant Tha Shwe, who 4yp oraers, 
is a boy of 19, approached the complainant Hone . 
Gwan for a loan on a mortgage of certain land, 
which stood in the names of his parents Maung Sin 
and Ma Le, and for which he produced the revenue 
receipts. He was told that his parents must execute 
the deed. He came again bringing --appellants. Nga 
eyo and Ma Bwin, who represented that they were . 
Maung Sin.and Ma Le, and executed a mortgage 
“deed on which the pormiplanant lent Rs. 500. Later 
E: ‘complainant discovered that these two appellants were: 
pot Maung Sin and Ma Le. 
. It is shown that Tha Shwe was one of the attesting 
_ovitnesses to. the deed. Tha Shwe in the trial Court 
# denied. all the allegations against him, but they were 
, amply proved and in his petition of appeal he does- 
* not persist in his denial. 
' .. The other two appellants admitted taking part: 
*in the execution of the document but alleged that 
: they were induced to place their thumb prints on it 
, as witnesses. I have no doubt that this defence is. 
: not true. 

The offence is one that calls for a sibstantial 

punishment, but I think that the.sentences passed: 
in this case were unduly severe and I propose to. 
reduce them. . 

But before I pass my final ordér I think that. 
“another question that arises should be pa. 
. settled. 

The case is a non-cognizable warrant case. Under: 
‘the Process. Fees Rules, 1923, which were . made- 

by the Local _ Government of Burma: under. section 3- 
of the Burma Process Fees Act, 1910, and which are: 
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reproduce in paragraph 976 of the Burma Courts 
Manual, fees must be paid by the ‘parties in all non= 
cognizable cases for processes issued: The relevant 
provisions are contained in Rules 17 (t) and 18 (b). 
Until recently the validity of these rules has not to 
my knowledge been questioned. But in this case it 


was questioned and the defence pleaders refused to 


pay process fees for the summonses to their witnesses, 
and the Magistrate says that: the Court | pale the 
expenses of the witnesses. 

_ The- complainant, however,. had paid ihe process 


fees. for his own. witnesses, and the Magistrate 
‘dirécted. under section 31. of. the Court Fees:"Act 
; that the three appellants, in addition to. their sentences 
-of © imprisonment, should pay. these. costs: of thie: 
“cotmplainant, amounting to Rs. 15: 


‘On the -wording’ of ‘section: BE of, t the: coast 


“Fees. Act the Magistrate was right in passing this 
order. But if the process fees in. question: were not’ 


lawfully levied from the complainant then I think 


cthat® the spirit of the law requires that-they sliould. 
“pe refunded: to him by the: Court, and’ that the 
‘burden of repaying them shosts not: be ce 
upon the appellants: 


The authority on which. the defence oleaders 


relied when refusing to pay process fees, and which 
the: Magistrate followed, was the case of King-Emperor 
~v.. Maung: San Nyein. (1),' This- is» an unauthorized 
‘publication and was ‘not therefore binding: on: the 
‘Magistrate: But I have verified. it from the original 
‘record’ of this Court. The decision was given by: one 
judge of this Court in a case called for, in révision'on 
‘the Court's own motion. No advocate. was: heard on 
sitter side: Poets: learned Judge after: a discussio af 
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certain provisions of the Criminal Procedure Code, 
held that in non-cognizable warrant cases the parties 
could not be required to pay process fees for the issue 
of summons to witnesses. 

I have some doubt of the correctness of this 


decision but think that, although it is reported only 


in an unauthorized publication, it would not be proper 


- for me either to over-rule or to ignore it: The question 


a taised is one of very great importance, involving, as. 


x 





‘it does, a question of the validity of the Process Fees 
“Rules a I consider it necessary that it. should be 
authoritatively decided. et 
-I therefore postpone final orders in this case bcaade 


refer. the following question for decision by a Bench. 


‘or. a FullBench, as. the Honourable the: Chief: Justice. 
“may direct :— 


be “Ina non- cognizable wate ease is the Court 


bound to summon witnesses for the prosecution or the 


defence under the provisions of sections 252 and 257 


‘of the Criminal Procedure Code if -the party at whosé’ 


instance or in whose interest the process is issued. does. 
‘not pay process fees as required by Rules 17 and-18: 
‘of:the:Process’Fess Rules made under'the Burma Saute 
Hees Act, 1910?” : 
On the matter coming peters a Full Bench: 
emsed of nein i CJes and Carr and Chari, Th) 
with -. 
| Eggar—Government Advocate—for the Crown. 
RuTLence, CJ, Cane AND CHARI, WI. The. question 


referred is :— 
-: “In. a non- coghizable warrant case is. the Coie 
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process is issued does not pay process fees as required 


by Rules 17 and 18 of the Process Fees Rules made 


under the Burma Court Fees Act, 1910?”’ 


The reference in the last line is a clerical error 
and should read ‘“‘ Burma Process Fees Act.” | 

The question has arisen in consequence of the 
magistrate who tried the case under appeal having 
followed a decision of this Court published in the 
Burma Law. Journal, which is a private publication. 
not authorized by any Local Government. ‘The case 
in question is King-Emperor v. San Nyein (1). . The 
magistrate seems to have treated the decision . as" 
absolutely binding on him.. It was not in fact binding 


‘on- him. This is a very prevalent. misapprehension 


and it-is therefore desirable to draw attention to the: 
Indian Law Reports Act, XVIII of 1875. Section 3 of: 
that Act reads as follows :—‘‘No court shall be bound 
to hear cited, or shall receive or treat as an authority 
binding: on it, the report of any case decided by: 
any of the said High Couts . ... other than-a 


report published under. the anc! of ay Local 


Government,” a 
To understand the question cubed it is ; necessary’ 
to consider certain sections of the Criminal Procedure. 


-Code. 


Section 204 deals with the issue gf process fo 


compel the attendance of an accused person. when: 
a magistrate taking cognizance of an offence is: of 
opinion that there is sufficient ground for proceed=" 
‘ing. It provides. that if the case is one in which: 
a summons shouli ‘issue in the first instances thé 


magistrate ‘shall issue ‘a summons’ and if the éase* 


is one in which a warrant should. issue he may 
issue éither a warrant or a ‘summons. Sub-section’: 
(3) -of the. ‘section, however, provides that “when: 


(1) EV. Burma: Law. Journal’187, 
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by any law for the time being in force any pro- 
— «ess fee or other fees are payable no_ process 
shall be issued until the fees are’ paid and if 
such fees are not paid within a reasonable time the 

magistrate may dismiss the complaint.” 
: {In Chapter XX of the Code, which deals with 
the trial of summons cases, section 244 (2) provides 
that the magistrate may, if he thinks fit, issue a 
wmmons to any witness directing him to attend 
” Section 244 (3) provides that the magis- 




















Court. 
“warrant cases, section 252 in sub-section (1) provides 


that when the accused appears before the Court 
the magistrate shall proceed to take all such evidence 


x otherwise, the names of any persons likely to 
be able to give evidence for the prosecution, 


auch of them as he thinks necessary.” 
Section 256 was not referred to in San Nyein's 


ease, but it is. desirable to mention it here. It 
‘provides that after the framing: of the charge, if the: 
accused wishes to cross-examine any of. the prosecu-. 


‘tion witnesses whose evidence has béen taken, such 


witnesses “shall be recalled.” Here -the issue of* 
process to the witnesses may or may not be necessary. . 

Section 257 provides for. the. summoning of wit-: 
“messes at the instance of the acoused.’ : It lays ‘down®. 





ate may before issuing a summons require. that. 
e reasonable expenses of the witness be deposited: 


But in Chapter XXI, dealing with the trial of 


fas may be produced in support of the prosecution. 
Sub-section (2) then goes on to provide that “The 
“magistrate shall ascertain, ‘from. the complainant. 


acquainted with the facts of the case and to 


id shall summon to give evilenee: before himself: 
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should ‘be refused on the ground that it is ‘made 


for the purpose of vexation or delay or for defeating 


the ends of justice.” Sub-section (2) -further 
provides that the magistrate may require that. 
reasonable expenses of a witness to be deposited in 
Court before summoning him. ' 

- On a consideration of these provisions the learned 
Judge in San Nyein’s case held that under sections. 


.252 and 257 of the Criminal Procedure -Code 


the Court could not refuse *to issue process to 
witnesses either for the prosecution or the defence 
on-the failure of the. complainant or the accused: to. 


pay” process fees. (If this view is correct. at wt 


apply equally to section 256). 
_ It-is argued that the presence in section 204° ‘of 


a provision for dismissal of the complaint for non-: 


payment of process-fees leads, on the accepted’ 
rules’ for the interpretation of Statutes, to . the: 


‘ presumption that the omission of any similar provi-- 


sion from .sections 252, 256 and 257 was intentional: 
and that payment of. procees fees cannot be enforced. 
by refusal to issue process; and that the additional. 
provision in section 257 providing for refusal to 
issue .process for certain specific reasons also ‘leads, : 
under the same rules, to the presumption that there! 
can‘be.no refusal on other grounds. 

This . argument is based on.-the assumption that’ 
section. 204 (3) is. limited merely to the issue of, 


‘process | on the accused. Sub-section (3), however,. 


is so.worded ‘‘any process fees or. other fees” as to. 


‘indicate a much wider application. 


' The only limitation indicated. is that ‘on. non-" 
payment the magistrate may dismiss the. complaint,. 


‘a remedy obviously inapplicable where the . default: 


had been made: by:. the. accused: i in’ respect of © his: 
witnesses. under, section 257. : 
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If it were the intention of the“legislature to 
indicate that it was not intended to interfere with 
. the provisions of the Court Fees Act, 1870, and the 
“rules framed. thereunder, we would naturally look 
for such an indication in this section which deals 
with “the commencement of proceedings before 
Magistrates.” That this was the intention of the 
“legislature seems to be indicated by section 546 
A (1) (one of the amendments of 1923) which runs 
“Whenever any complaint of a non-cognizable offence 
is made to a Court, the Court if it convicts the 
accused may in addition to the penalty imposed 
upon him ‘order him to pay to the complainant (a) the 
fee (if any) paid on the petition of complaint or for the 
‘examination: of the complainant: and (6b) any fees 
= paid. by the complainant for serving processes on 
“his witnesses or on the accused.” This section 
“which applies to non-cognizable cases is quite incon- 
= sistent with the view that the mandatory -nature of 
»section 252 (1) relieves the complainant of any 
# liability to pay the process-fees for his witnesses... 
“In sectjon 1 (2) of the Code it is provided that “i 





“the absence: of any specific provision to the sontetey 


«nothing herein contained shall affect any special’ or 
“local law now in force or any special jurisdiction or 
power conferred, or any special form of procedure 


ope eo by any other san for the time being -in 


force.” 
In respect of process- Hes the Indian Court Feés 
Act, 1870, section 20 was clearly a ‘special law which 
gave the High Court.power to make rules in respect 


-of “the fees chargeable for serving and executing 
- processes ‘issued by the Criminal Courts established 


-within -such limits in case of offences other than 
“offences for which police officers may arrest without 


“a warrant.” 
13 
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Rules were made under this section by the 
Chief Court of Lower Burma in their Notification 
No. 11, dated 30th May 1900, and are still set out 
at page 45 of the Stamp Manual as if still in 


force. 


In 1910 the Burma Process Fees Act (Burma 
Act I of 1910) was passed. It declared that sections 
20 to 23 of the Court Fees Act, 1870, should not 
apply to Burma. It transferred the power of making 
rules for the levy of process-fees to the Local 


‘Government. And- it gave the Local Government, 


in respect of Criminal. Courts, considerably greater 
powers than had been given by section 20 of: the 
Court Fees Act, since;it imposes no -iiitation: ‘to_ 


the processes issued by. Criminal Courts in ice 


of which the rules may be made. 
- Rules were made by the Local Government: mene 
this authority and those now in force were-published - 


‘in Judicial Department Notification No. 57, dated 


the 8th May 1923, and are reproduced in para-- 
graph 976 of the Burma Courts Manual. Rule ‘17. 


-of those rules provides that ‘‘Subject to the exemp- 


tions set out in Rule 18 process-fees on the -followitig 


scale shall be levied in ‘respect of each process from 


the .person at whose instance or in whose interest 
the .process is issued.’’ The scale -.prescribes -fees 
for all classes of processes. The only - ‘exemption in. 
Rule 18 which affects the present argument is 
contained in ‘clause (b) (2), and provides -thdt no 


iprocess-fee ‘shall be: levied by a Chestiat “Court “in 
any, cognizable case.: ye 


Rule 20 provides that a Reptile in ¢ases ' ee 


than those falling under ‘Chapters: ‘XIX; XX-and XXL 
of ‘the Indian. Penal: Code iu social = and 


| he met Ate means ue area ie 
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All cases falling under Chapter XIX of the Penal 
‘Code are summons cases, but all cases falling under 
Chapters XX and XXI are warrant cases. 

Thus it is clearly indicated that it was the intention 
of the Local Government when making these rules, 
ihat process-fees should be leviable in all non-cog- 
nizable warrant cases, as wellasin sommons cases. And 
since these rules were made by statutory authority they 
have themselves the force of law. _ 

Rule 22 (2) further provides that ‘unless a Court 
by order in writing permits their levy subsequent to 
the issue-of process, process-fees shall be recovered 
before the process is drawn up for service or execu- 
tion . ”. This.is a. mandatory provision preventing 
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the Court from issuing process until the fees have been: 


paid. The power to postpone levy of the fees obviously 


would not justify the Court in issuing a process before: 


they had been paid if it was aware that the party con- . 


cerned had no intention of paying them. ° - 
The Burma Court Fees Act, 1910; ‘does not, likcé. the 


Imdian Court Fees Act, 1870, come under ee words. : 


““any special Act now in force,” as the Code was enacted 

im 1898, but we Sie no reason:to doubt -that it comes 

under the words “any special. . .- power conferred 
v2. by-any other law: ‘for the fens ie in force” 
-im-section 1(2) of ‘the Code. 
Though the Process Fees Rules have ween in ines 


‘for many years, so far-as we-know, their validity in this 


‘respect has -not been -questioned ‘in any authorized 


-reportéed-decisions. . The learned Judge in San Nyein’s 
-@ase-relies on an unauthorized report of Palanagari- 
\Pitchivadu's case in 2° Weir, page 323... Whoever ‘was __ 


“the Judge ‘who decided ee case: refetred orily'to ‘the 


..Griminal -Procedure ‘Code and: did: sot: mention section ; 
@0-of the: Gourt. Fees Act‘ior' the: rules: made: undertit: by: . 
the Madras High Court. Section 361. ofthe Code af 
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1872 to which considerable importance was attached is 


a section dealing only with summons cases. Section 
362 which dealt with warrant cases was in effect the 
same as the present section 252 (2). - 

' The decision seems to be based on a supposed 
change in the Code which had not in fact been made 
and is of no value. We have been referred to In re 


Ponammal (1.L.R. 16 Mad. 234). That however was 


a maintenance case and it was held not to come under 

the word “offences” in section 20 (2) of the Court 

Fees Act. = 
In the view we take of section 204 (3), section 546A 


and section 1 (2) of the Code, sections 252, 256 and 


257 must be read as subject to the Rules made under 
the Burma Process Fe@s Act, 1910. The decision in 


-King-Emperor v. San Nyein is eivoneous and. must 


be over-ruled and the reference is answered in the 
negative. 


| The question referred being thus answered by the 


Full Bench in the negative, final orders were Dyess by 
Carr, J., as below :— , 


CaRR, [The question referred by me in my 
order of the 18th March 1926, has now been answered 
in the negative by the Full Bench. It follows that 


the” process- -tees were pasty levied from the com-, 


plainant. 
- But the Magistrate was wrong in referring to section: 
31 of the Court Fees Act and in my earlier order TI 


inadvertently followed ‘his Iéad. That section was: 


repealed by Act XVIII of 1923, which enacted section | 
546A of the Criminal Procedure’ Code in its place. 
This latter section gives the Court a discretion to order 


or not to order the payment of the costs’ of the com- 
plainant and in. this: case I think such: payment should 
‘not be ordered. ’ 


Sega cbr, se 
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For the reasons given in my previous order I 
confirm the convictions of the appellants but reduce 
their sentences as follows :—On Tha Shwe and Nga Gyo 
to rigorous imprisonment for one year each and on Ma 
Bwin to rigorous imprisonment for six months. I also 
sct aside the order directing the appellants to pay costs 
amounting to Rs. 15. . 


FULL BENCH (CIVIL). 


Before Sir Guy Rutledge, K.C., Kt., Chief Justice, Mr. Justice Heald and Mr. 
: Justice Maung Ba. 


D. J. KOLAPORE 
THE PORT COMMISSIONERS, RANGOON.* 


| Presidency Towns Insolvency Act (IIT of 1909), sections 7 and 108 fo 112—Whether 
section 7 applicable to cases of administration in insolvency. 


Where a deceased’ person’s estate was being administered in insolvency by 


of the deceased arose between two creditors of the deceased, held (by Rutledge 
Roy. ‘ and Maung Ba, J., Heald, J., dissenting) that the Insolvency’ Court had no 
jurisdiction to decide the rival claims of the creditors, as cases of administration 


meaning of section 7 of the Act, and that section is not a provision “of the Act 
which either expréssly or by necessary implication has been applied to such 


“eases of administration. Held (by Heald, J.) that the words “ case of insolvency” 


in section 7 of the Act are sufficiently wide to cover a case of administration in 
insolvency, and that there is nothing in the wording of section 7 which 
precludes the exercise of the powers specified therein in the administration of an 
estate in insolvency, and that the reference to Part III in section 109 (2) of the 
Act does not involve the exclusion of the operation of section 7. 


In re Gould, 19 Q.B.D. 92; Inre Hewitt, 15 Q,B.D. 459; Re Prem Lal. 


i Dhar, ex parte, the Official Assignee, 1.L.R. 44 Cal. 1016 ; Sornammal y. The. 
j Official Assignee, Madras, 27 Mad. LJ. Reports 66; Ex parte Willev. 23.Ch.D. 
rai ane to. : 


F..S. Doctor—for the ‘Acpellant.! 
| Ormiston—for the Respondents. 


= Civil Miscellaneous Appeal No. 160 of 1925 from. the order of this Court 
on the Original Side in Insolvency Case No. 120. of 1924. 
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:- an order of the Court under section 108 of the Presidency Towns: Insolvency - 
: 4, Act, and a claim to priority of payment of the sale proceeds of certain property 


of the estates of persons dying insolvent are not cases of insolvency within the — 
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"HEALD, J.--The eetite of: the late Lim Chin Tsong 
is being administered i in insolvency in pursuance of an 
order made by this Court on the Original Side on the 
10th of June 1924 on the petition of a creditor under 
section 108 of the Presidency Towns Insolvency Act. 

Lim Chin Tsong held a five years lease of certain 


land from.the present respondent, who after his death 
obtained a decree against his estate for arrears of rent 


in respect of the land. 
He had erected certain buildings’ « on the land. and 
had mortgaged the buildings and his interest in. the 


and to appellant. 


' The property which. vested in the Official ieee 


with effect from. the 10th of June 1924, was sold au him. 


on the 13th of August 1924. 
On the 29th of September 1924, acne made a 
claim.in respect of her mortgage. 
The Official Assignee then asked the Gourt whether 
it would determine the respective claims of the parties: 
and pass. orders as.to the disbursement of the ia oe 


of the sale of the property. 


On the 27th of March-1925, the Official akepaees re- 
ported to the Court that apoctiend s mortgage was proved... 

On the 10th of July 1925 the Court passed the: 
order which is now under appeal and in which the 
learned Judge, following a previous decision of the 
present learned Chief Justice on a similar question. 
which arose at an earlier stage of the same case; 
found that the Court had no jurisdiction to decide* 
the rival claims of. the’ parties in respect of ‘the: 
proceeds of the sale of the property, and in view of: 
the fact that the. Official Assignee had already: paid. 
to respondents the proceeds. of the sale: to: the: extent. 
of the amount of their decree, . directed the. Official 


“Assignee to pay. the: rest ‘of the proceeds to appellant 
towards the amount due ons her. mortgage. 
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Appellant now appeals against that finding and in 
ylew of the fact that the judgment under appeal is based 
ou a judgment delivered by the learned Chief Justice 
himself and that the appeal would in the ordinary 
course have been heard by the First Appellate Bench, 
over which the Chief Justice presides, the Chief Justice 
has directed that the appeal be heard before a Full 
Bench of three Judges. 

Sections 108 to -111 of. the Presidency Towns 
Insolvency Act deal with the administration of estates 
in insolvency. Section 108 provides for the making of 
an order for such administration and sub-section (2) of 
section. 109 provides that with a certain modification 
mentioned in the section “all the provisions of Part III, 
relating to the administration of the. property of an 
insolvent, shall, so far as the same are applicable, apply 


to: the case of tek administration order in like manner: 


as to. an order of adjudication under this Act.” ; 
- Section 109 (2) of the Indian Act corresponds. to 


section 125 (6) of the English Bankruptcy Act, 1883: 
and-contains the same -reference to Part III of the Act..- 


~ In Hewitt’s case (1) a question arose as to whether: 
or: not the Court. in the administration of an estate 
in bankruptcy had the powers of discovery given by 
section 27 of the English’ Act. It was contended: 
that because section 125° incorporated only Part IIf 


of. the Act and: section 27 was not. included in 


Part III and also because section 27 referred to the 
making of “receiving order,’ while no receiving 
order is made under. section 125, ‘the powers given. 
by section 27 could not be exereishd: in the Adminis- 


tration. of an estate..in. bankruptcy under section: 
125. Mr. Justice Cave said: “This question depends. 
primarily on the language of section’ 125. The sixth. 
sub-section of that section applies, with the modification. 


(1) L.R- KV: ‘OB: D. “(18842 283) 159... 
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1926 after mentioned, all the provisons of Part III of the 


—- 


D.J. Act relating to the administration of the property of a. 
ag cae bankrupt so far as the same are applicable. There. 
THE PoRT 


Comms. iS therefore an express enactment that the provisions 
oe of Part III with certain modifications shall apply to the 
-—=—. administration in bankruptcy of the estate of a person 
sat dying insolvent. The terms of sub-section 5 [which 
corresponds to sub-section (i) of section 109 of the 
Indian Act] cannot, as it seems to me, be relied as 
extending the provisions of. sub-section 6. That. 
sub-section provides. that upon: an order, being. made 
for the administration of a deceased: debtor’s estate: 
the property of the debtor shall vest ‘in the Official 
' Receiver of the Court as trustee. thereof, and he 
shall: forthwith proceed to realize a distribute the 
‘same in accordance with the provisions of the. 
Act. The provisions of the Act as to the realization. 
and distribution of estates form portions of Part If. 
of the Act. . . . Now section 125 certainly does not: 
expressly apply section 27 to cases of. administration 
under. its provisions; nor can I see that it does so. 
by implication.. Applying the same principle as was 
applied in Ex parte Willey (2) to a similar provision, 
and having regard to the words actually used in 
the section, I cannot come to the conclusion that 
the provisions of section 27 are rendered applicable 
to. cases within section 125. It might, no doubt, 
be very convenient that there should be this power, 
in the sense that it might be very advantageous to 
the creditors | of the deceased debtor, but we have to 
see “not: merely whether. it would be convenient, but, 
whether the legislature have said, either | ‘expressly 
or by necessary implication, that. there: shall be this. 
‘power. It seems to- me. clear that they have not. 
- said ‘so. They might in. framing’ section i have: 

: (2) (1883) 23 Ch. Divs 118. 
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ovided in terms that section 27 should apply. 
Mhey have not so provided ; nor have they said that for 
lie purposes of the section an administration order 
hall be considered as equivalent to a receiving order. 
—[t seems to me that under these circumstances, if we 
_ livid the power given by section 27 to be applicable, we 
should be legisiating rather than interpreting the Act.” 

- Inthe same case, Mr. Justice Wills said: “ By 
b-section 6 of section 125 the legislature has 
ifically pointed out certain sections of the 


ministration of the estates of persons dying insolvent. 


rovide that the provisions of Part III shall be 


ts. of the Act shall not be applicable. It is 
ntended that theré are strong reasons why this 


It is said that the -fifth -sub-section provides 
le estate in accordance with the: provisions of the 


anguage is to render applicable provisions of the 
ct other than those contained in Part III. - But 
hen we come to look at the Act we find that 
here are two groups of sections headed “Realization 
f Property” and ‘Distribution of Property” which 
re both included in Part III, and it seems clear that 
the fifth sub-section only ara to speak of realizing 


e consistent with the next sub-section, which 
ncorporates the provisions so headed. If so, there 
nis no reason afforded by the use of the language 


‘referred to why any other provisions than those of | 
‘Part III should be applicable to the administration | 


nkruptcy Act which are to be applied to the - 


cording to the ordinary rule of interpretation, unless — 
re are strong reasons to the contrary, when they 


plicable they must be considered-to mean that other — 


Imost universal canon of construction is not appli-_ 
4 the Official Receiver. shall realize and distribute 


kct, and it is suggested that the effect of this — 


‘and distributing the estate in such a sense as would: . 
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of estates under section 125. When we look at: 
section 27 it is obvious that it could only be applied 
by the rejection of some of the material words of the 
section. The power given by that section is only to. 
arise ‘after a receiving order has been made against the: 
debior. If is impossible in applying the provision fo 
cases within section 125 to satisfy those words.” It as. 
clear from both judgments that two reasons are given 
for holding that the power given-by section 27 could: 
not be exercised in cases under section 125 (1) that: 
section 27 is not: in Part III] and was therefore not. 
made applicable, and (2) that in view of its wording: 
section 27° could not be applied to:such cases. The: 
second of these reasons would not apply in the: 
present case unless it is held that cases of adminis-; 
tration in insolvency are not. ‘cases of insolvency)?” 
since section 7 -of the Indian Act refers to “any. 
case of insolvency’’ and section 108 refers to. the: 
administration of the estate of the deceased debtor by. 
the Insolvency Court under the Insolvency Act, and: 
to the administration of such estates as “ administration. 
in insolvency.” Hewitt’s case can therefore be: 
distinguished from the present case because in Hewitt’s. 
case it is. clear from the wording of the section. 
under consideration that it could not be ~applied;. 
pio ice in the present case, if a case of administration. 
- insolvency ° under the Insolvency Act is a case 
of insolvency, there is nothing in the wording of 
section 7 to prevent its belie applied to a case under: 
section 109. * 
The question. Revertholeys ‘remains whether the fact 
that-section 7 is not included. in Part III prevents 6 
Being applied to cases under. section 109. ward 
“In. the case cited by: Mr. Justice Cave, ve a 
bx parte Willey (2 2) the: question was whether. j in the: 








 (2¥:-(1883) ) Ch. Div. 418. 




















Wot. IV]. RANGOON SERIES. 


sgase of a composition with creditors: under section 126 
val the English Bankruptcy Act, 1869, the power to 
‘summon the bankrupt given by section 96 of that Act 
“tould be exercised, and it was held on a comparison 
sef section 125, which applied all the provisions of 
«the Act, so far as they were applicable, to cases of 





ae 


exercised in a case under section 126.. That case 
of little assistance.in the present case, since the 


18 Court gave to it. In the present case, there is no 
ach juxta-position of sections with contrasting provi- 


ie reference to Part: III in section- 109 (2) by itself 


ases under that section. 


Mtr. Justice Cave, who was one of the two Judges 


“who decided Hewitt’s case, and. he. decided it jmainly.. 
pon a consideration: of: the words, “if, the’ settlor:. 
becomes: bankrupt”? which occur in section 47... He. 
“said “T confess I fail to see how a settlor. can be said to. : 
: Have become bankrupt because he- has’ died insolvent. 


a Pee, (3) 19: Q.B.D: (£887):92. 


quidation by arrangement, with section 126 which . 
galt with compositions and contained no. similar 
vision for the application of the other provisions of ' 
Act, that the powers given by section 96 could not — 


ta-position of the two sections in the Act of 1869 
nd the omission from one of a provision which was. 
iserted in. the other, ‘strengthened. the. presumption. 
jat the omission was intended to have.the effect which. 


‘ons and all that we have to decide is whether or not. 
s@xcludes the application of ocher parts” of the Act Foe 


-- In the next» case cited, “namely Gould's case (3) 5 
e€ question was. not whether a section ‘which was: 

fitside’ Part III could: be: applied but. whether. 
ction 47, which was. in Part II]-and which gave the 
' Court power to avoid certain voluntary settlements,. - 
Was applicable to cases under section 125 of the: 
English. Act of. 1883. The case was decided by: 
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In this case how can it be said that Gould 
has become bankrupt within the meaning of section 47 ? 
: Section 125 furnishes no answer to this 
question. The deceaséd has committed no act of bank- 
ruptcy, and has not been adjudged a bankrupt. He 
was insolvent at the time of his death, but section 125 
nowhere says that dying insolvent is to be equivalent 
to becoming bankrupt.” The learned Judge accord- 
ingly heid that section 47 did not apply to the case of 
an administration under section 125 of the Act. But 
his decision proceeded on the particular words used 
in section 47, and it does not help towards a decision. 
of the question in issue in this appeal. It was upheld 
on appeal on the ground that the words used .in 
section 125. of the Act were “the estate of the 
deceased debtor” and that those words could not 
include property to which other persons have title, 
as they have under the settlements mentioned in 
section 47. The judgments in appeal are therefore 
of no help towards the decision of the eta now. 
‘before us. 

The Calcutta case of Pre Lal Dhar (4) merely 


decided that the provisions of section 53 (1) of the_ 


Indian Act, which are in Part III of the Act, are not. 
applicable to the administration of an estate in insol- 
vency under sections 108 and 109 of the Act, and it can 
hardly be regarded as an authority for the proposition 
that none of the provisions of the Act which are outside 
Part III are applicable. / ; 

The only other case which has been cited in this: - 
connection is Sornammal’s case (5) which does not 
seem to have been officially reported. In that case- 
the question was whether in the administration of an 


estate in insolvency under section | 108 of the Act ~ 


(4) (1917) 44 Cal. 1016. 
(5) (L914) 27 Madras Law Journal Reporis 66. 
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where the question arose as to whether certain pro- —_ 1926 
perty belonged to the estate or to a third party the a D.J. 
Court had power-to decide that question on a motion ae 


made by the Official Assignee for an order under 788 FORT 


section 36 of the Act against the third party. The SONeRS 
learned Chief Justice said “As regards section 36 our =— 
: ; Sate ae : HEALD; J.. 
view . . . is that it is a discovery section 
In my view the section does not authorize the Court to 
‘make an order determining any question of title as be- - 
tween the insolvent and a third party whe ere athird party 
sets up a title which the Official Assignee desires to call 
in questign. Other sections of the Act provide for the 
procedure whereby these questions of title are to be 
determined. We have specific sections, suchas the 
voluntary settlement section and the fraudulent pre-- 
« ference section, and in addition there is the general. 
power of the Count to set aside a transaction if a proper 
depos is made‘ in that behalf, on the ground 
_ that it is fraudulent or against the eatiog of the Insol- 
. vency Act ... . The learned Judge in my opinion ~ 
“had no power to make the order under section 36.. 
Then Mr. Shenar has contended that the learned Judge . 
“had. jurisdiction to make the order under section 7 - 
‘As regards section 7 it seems to me that three 
~ questions arise. First, does section 7 apply to adminis- 
. tration - proceedings wall? . « Mow as regards 
_ the first question the provisions of section 125 of the - 
- English Act are reproduced in sections 108 and 109 . 
of the India Act. Sub-sections (1) anid: ( (2) of section- 
109 of the Indian Act correspond to sub- sections. 
' 5 and 6; section 125 of the English’ Act. . In the case: 
“of In re Hewitt,‘the question arose. as’ to’ whether the 
‘provisions. of section, 27 of the English. Act of 1883. 
‘which corrésponds: to section 36 of our’ ‘Act applied to: 
‘the administration of the’ estate of. a! person dying’. 
inso lvent and. it was held that they did not. ~ The ratio. ae 
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decidendi of that.case was that as section 27 does-not 
apply to one of the provisions of Part III of the -English. 
Act that particular section. was-not applicable in the 
administration of the estate of a deceased insolvent. 
If we apply the ratio- decidendi of that decision to the 
question before us, there can only be one answer to 


. the question. There-is another authority which throws 


light on the question and that is In.re Gould. There 
it was held that section 47 of the Bankruptcy Act of 
1883 which avoids certain voluntary settlements ex- 


-ecuted by-a bankrupt does not apply to the estate of a 
deceased ‘insolvent by the Court of Bankruptcy. 
‘According to the English decisions the fact that-the 


provision which is sought to be applied to adiministra- 
tion «proceedings does not form part of Part III ‘is 
conclusive on the question-as to whether that provision 
is applicable.” With all due respect to the learned 
‘Chief Justice I feel bound to say that his premises and’ 
his conclusion are mistaken. The ground of ‘the 
decision in Hewitt’s case was not only that section 27 


did not fall within Part III of the Act but-also that the 
section could not be applied to administration casés 


‘because in such cases no receiving order is made ‘arid 


-section.27 applies only “after a receiving order. has 


‘been made.” The decision’in Gould’s -case -did:-not 


=proceed on the ground that section 47 was not. 
included. in Part III, since it was so -included, -but 


“proceeded ‘so far as the trial Judge was concetried dn 


“the use of the words ‘‘if the settlor became bankrupt” 
“<in:that section, and-on’an argument that a-settlor whi 


«died. insolvent: cruld not be -satd to have “beconie. 


“bankrupt, -and -su far ‘as the- Gourt of: “Appeal ‘was 


»eoncérned ‘on. the fact: that the operation of section 425 
was. confined. toi‘‘the ‘estate of the-deceased : debtor’ 
“Ht -éan: thus hardly abé -said that. “aoecdr ding ‘to: thie 
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nought to be applied to administration proceedings 


s4loes not form part of Part HI is conclusive on the ~ 


question as to whether that provision is applicable.” 


That statement is justifiable only in the case of the 


~ single decision in Hewitt’s case and in respect of that 
. decision only to the extent that it is warranted by one 
sf the two reasons given for the decision, the other 
: reason by itself being sufficient for the decision of the 


ease. 






“ruling, namely Hewitt’s case which suggests that the 


efact that ,a. section which is sought to be applied: to. 
teases of -administration in bankruptcy or insolvency: 
efalls outside Part III of the Act, precludes its appli-_ 
eation to such eases, and that the Madras: High Court; 
papparently. under a misapprehension as to the 
peffect of the English decisions, has applied that ~ 









‘suggestion in dealing with section 7 o the Indian 
ct. 
With the greatest respect I find ‘myself. Bente 


d sepatate code for the administration of estates ‘in 
‘Bankruptcy, anid that contention may be ‘regarded ‘as 


piel gave -a special power to. make general. . rules 


pe carrying into effect the provisions of that-‘section. 


o“in the ‘same .matinér aiid. to ‘the “like ‘effect ‘aiid 









The position is therefore that there’ is one English 


to apply that suggestion to the Indian Act. It was - 
ontended at the Bar in Hewitt’s case -that section. 
25 of the English-Act was intended:to-bea complete» 


(Jteceiving | some support ‘from the fact that the section 


sextent’ as in bankruptcy,” apart ‘ifrémi the: geheral 
power’ to-make rules which was ‘contained ‘in-section - 
§:127 of-the-Act. It«may. also be regarded as receiving 
Feome. support from the fact that-in the new English 
pesnktupicy- ‘Act‘of 1914 sub-section 5 -of ‘section 130, 
which: ‘corresponds, to ‘section 425. of the Act’ of. 1883, 
ahtas been, sinensed $0) as: sto. inidorpofate hot only. tlie 2, 
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the administration of estates -irt. insolvency, 
‘sion being contained. in, section “112 (r); 
- Part: XE of the’ Act; and. ‘there has‘ bee 
“ment of ‘section’-109” of the “Indian 
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provisions of Part II of the Act, which corresponds. 
to Part III of the .English Act of 1883 and of: 


vy. , the Indian Act but also, the provisions of a 
5 ‘THe Port” 


number of other sections of the Act. But  this.- 
contention that the provisions of the Act relating 


‘to the administration of estates in bankruptcy must 
-be régarded' as a complete and separate code has 
-not, so far as I am aware, been judicially accepted” 


in England, and neither of the considerations by which ° 
it might be regarded as being: supported exists in the. 
Indian Act. There is no provision in section: 109 of 
the Indian Act for the making ~ ‘of specia 











that made in séction 125 of the Paglh sh; 
130'of the Act of 1914. - Pas aa 
Against the contention that ee provisions fox ‘the: 





.administration of estates in. bankruptcy » OT, : ‘insolvency 


are to be regarded as.a complete and ‘separate code, = 
there is the consideration that there ‘are in: them: ‘TO: 


general rules of procedure, and no. provisions for: 
-appeal such as were embodied in “part: VI of the’ 


English Act of 1883 or Part V of the Act of 1, and. 
in Parts I and VI of the Indian Act. It may- be said 


that so far as this court is concerned provisions for 
appeal: are to be found in clause 13 of the Letters: 


Patent, but clause 16:of the Letters: Patent saws that 
so far as jurisdiction ‘in insolvency is, concér gd, ‘the, 
powers to be exercised are to be such powers as are 
constituted by the laws. relating. to insolvent: ‘débtors, 
and if.those laws do not provide for a right of» appeal 
in» cases. of administration. in: insolvency, it seems. 


doubtful: whether. recourse ought. to: be had to’ clause: 
13: for. that’ ‘right? - However. that may be,“ the’ fact: 
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remains’ that if the inclusion of the provisions of Part 


fi! i section 109 involves the exclusion of the 
provisions of all the other sections of the Act in 


respect of the administration of estates in insolvency, . 


the. ibe provisions of the Act as regards appeal and 
rcview (section 8), the provisions of Part IV as to 
the appomtment, control, powers and liabilities of 
Official Assignees, the provisions of Part VI as to 
the general powers and procedure of the Court, 
the provisions of Part VII as to the period of 
limitation for appeals, the provisions of Part XI, except 


section ‘112 (r), for the making of general rules as ‘to 


fec Ss” and percentages. to be charged under the Acf, the 
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remuneration” of the Official ‘Assignee, the audit of . 
‘his. -accounts, . “the: ‘service of notices, the use of 


forms, ° SC, -and| the: supplemental provisions of Part’ 


XIL will - “alt: ‘be: inapplicable in cases of administra- 


tion in insolvency: whether or not there is anything 


in thsir terms to prevent their application. I-am 
entirely unable: to attribute any such intention to the 


legislature, and .I.am of opinion. that the intention 


ofthe reference to Part III in. section 109 (2) of . 


the Act: was merely to avoid any doubt or difficulty: 
' which might arise as: to the application of the provi-. 


sions of. that part which referred to orders of adjudi-. 


cation, ‘to cases of administration in insolvency ; to say 
in fact that for the purposes of administration’ in 


insolvency references to orders of adjudication» in: 
Part III of the Act should, where the provisions of 


that Part were otherwise applicable to administration’ 


in insolvency, be -read as if they were references: 6 


administration orders. I would hold therefore that : 


the reference to-Part III in section 109: (2) of the: Act 


does not~involve’ the exclusion ‘of. ‘the - operation ® of 
section 7 and that the powers: given-by* section=:7 


can be exercised: by’ the: Court. if : the: ‘terms: eh ‘that: 
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section do not preclude its application. to. cases of 
administration in insolvency. 

Section 7 says that the Court shall haye power 
to decide all questions whatsoever which may arise 
“in any case of insolvency.” The learned Chief - 
Justice in the judgment which was followed in the 
judgment now under appeal held that those words 
were not wide enough to cover a case of administra- 
tion in insolvency. . He said. “The powers given in 
section 7 are very wide powers indeed, but they are 
limited: to questions which arise in any case of: 
insqlvency. It is perfectly true that this estate has 
been administered . in insolvency, but, as I construe 
these words, that is not sufficient to make it a case 
of insolvency. As I construe section 7. there must 
be an adjudication before the provisions of that 
section ¢an apply, and, as there has been.no adjudi- 
cation ,in this case, I hold that the Court has no 
jurisdiction to decide questions of priorities under 
section 7, There is, so far as I know, no authority. 
upon .this.point in the decision of the.Courts of this: 
Provinee, Itis.a.question of very great importance 
and ene which I should. like to see. carried | further 
so thatthe law upon the question might. be definitely 
declared for.future, guidance.” 

With the .greatest deference and respect for. the 
pinion . of ; the learned Chief Justice, I. do. .not. think 
that it is: RECESSATY to put so narrow a, construction 
‘on the:swords “any. case of insolvency.” . Section. 108 
provides for.a petition : for.an. order for. the adpinis- 


tration under the Tasolvency Act, of the .estate of 








a deceased debtor whose debt would ” have. -been. 
sufficient to: ei ani nea dai petition, against. hima. 
5. tbat Ane. Cone aa 
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.administered under the Insolvency Act and by. the 
‘Insolvency Court. Section 7 of. the Act specifies 
generally the powers of the Insolvency Court. It 
occurs in Part I of the Act which is headed 
“Constitution and Powers of Court.” The earlier 


.sections of that Part, under the heading “ Jurisdic- 


.tien,” deal with the jurisdiction and powers of the 
Insolvency. Court, and it is under this heading that 


‘section -7 occurs. The last section, under the head- 


jmg “Appeals” give power to review orders and 


provides. for appeals. The position of this part, as . 


-a@ kind of introduction to the Act, seems ‘to.me ‘to 


suggest that its provisions were intended to apply to 
-all proceedings under. the Act, and its pueaeD are. 


iprima facie of general application. ; 

ia these circumstances, 1: find it: difficult. to believe 
‘that the legislature, when. they enacted in sectién 
‘7 that the Insolvency Court should have full power, 
‘subject tothe provisions of the Act, to decide ques- 


‘tans of priorities and all other questions whatsoever, 
‘whether of law or fact, which may arise “in any 
“ase of insolvency’. intended by the use of ‘thé | 
twords “‘any case of insolvency” :to .exclude:. the - 


€@xercise of those -powers :by the ‘Insdélveticy ‘Court 
im cases — of “administration.” in “insolvency”: ‘or 
contemplated that :the words “case of insolvency ” 
would be.so construed asito, exclude. a.case. Of -adminis- 
tration in insolvency. 

Le am therefore ‘constrained ito. ‘held: that ‘the 


words “case of insolvency” are sufficiently - wide © 


to cover a case of administration in insolvency, :and t6 


find ithat there is nothing in :the .wofding .of séction 7. 
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which precludes.the ,exercise .of the poWers spécified. . 


therein: inthe administration: ofan. estate in: ‘insolveny: 


‘On this’ ifinding, iit «would :be mecessary: to: set é 
side. the, 1, judgment of the. stearned: Judge ion: the” 
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original side dismissing appellant’ S application, and to: 


remand. the case for the disposal of the ap canst, 
according to sisal 


eiatentts CJ—t have had the benefit of 


_ reading the judgment of my brother Heald who: 
has set out the facts leading up to this Reference: 
which I shall not recapitulate further. 


The question for our decision is whether section: 


7 of the Presidency Towns Insolvency” Act, 190%. 
applies to. cases of estates of eat aie admin-- 


istered under the Act. : 
_ Section 7 gives the Court a wijele and summary: 
“power to decide all questions of priority: and all: 


_ other questions whatsoever whether of law or of fact 


which may arise in any case of insolvcicy coming within: 


the cognizance of the Court or. which the Court. 


may deem it expedient or necessary to decide for 


the purpose of doing -complete justice or making be 


complete distribution of property in.any such case.’ 


7 one only limiting words in this section seem to be- 


“in any case of insolvency,” and the introductory: 


words of the section “subject to the provisionsof 


this Act.” Are these words wide enough to include: 
cases of. administration of the estates of deceased: 
persons under the Act which. appear in. the Cause. 
List of. the. Insolvency. Judge as insolvency cases jd 
Or are such .cases limited to. cases where . there; 
thas. been .a. petition | to adjudicate a person’ as: 
an insolvent wars a ate an adjudication by oe 


‘Court ?.- 


The Act eanbsns. ‘many provisions stich as. ‘those. 


for the public examination and discharge _ of an 
adjudicated | insolvent. which can have’ 10 applicatior: 


to. a. case. of. administration . “by, the. Court. at ae 


éstate:of a deceased: person. 
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It is necessary then to enquire what parts of the 
Act have been expressly applied to such administra- 
‘tion. Sections 108, 109, 110 and 111 of Part X 
‘headed “Special Provisions” deal with administration 
-and section 112 (r) gives the Court power to make 


rules prescribing the procedure to be followed in - 


‘cases of administration. By section 109(2) all the 


provisions of Part III of the Act relating to the 


administration of the property of an insolvent shall, 
‘so far as the same are applicable, apply to the case 
-of such administration order in like manner. as to 


-an order of adjudication under the Act. Part III of-- 
‘the Act contains sections 46 to 76 inclusive.. Since. - 


the legislature thought it necessary to Jay - down 
‘that Part III was to apply to administration. orders 
in: like manner as to adjudication orders it’ would 


‘seem to follow that other parts of the Act do not - 


-apply to administration orders unless “by nécessary 
implication” we must hold that they do apply. 
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‘Under section 112 (r) the Court has framed: rules 225 .. 
226, 227 and 228 to prescribe the procediire=to be * 
followed in administration cases. And itisatrgéd that. 
there are many matters which are unprovided ‘for in ~ 


Part III and the Rules which are necessary. to-. 
enable the Court to discharge its duty in connection — 


‘with the administration of decéased debtor’s estates. 
‘Section 8 {1) gives the Court power to review, re-_ 


‘scind or vary any order made by it under its insolvency 


_jurisdiction. I would be prepared to: hold that “by . 


“mecessary implication” this provision applies to 


orders of the Insolvency Judge arising in the admin-. 
i ‘istration of the estates of deceased persons, Can ‘we ™ 
~say that by aa ees section 7 likewise: 


applies ? 


It is urged that section 7 occurs in Part Lof the Act: 


under’ the heading of. “Constitution and Powers of 
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19% = Court” and that “this part as a kind of. introduction: 
Kerib: tothe Act seems: to suggest that its provisions were 
“v.. intended to apply to. all proceedings under the Act’ 
pote and that its proceedings are prima facie of general 
mane application.’”’ There is considerable force in this argu-. 
WO ics ment. But it must not be lost sight of. that the 
“Ch... primary object of the Act is to deal with Insolvency 
in. its ordinary meaning and that it is only by the: 
“Special Provisions”’ of Part X that any part of the- 
Act.is made to apply to the: administration by the- 
Court ‘of the estates. of :deceaséd: persons: And ‘if the: 
summary powers of section Z-are not held: to. apply, it. 
_ only means that’ iti deciding questions: arising im 
administration recourse will have to be had to.a regular: 
* suit.. “Though in mani: respects the Presidéncy. Towns:. 
Inrisolvency Act differs from the English: Bankruptcy: 
- Act, 1883, the special provisions in Part’ X are clearly: 
taken: froiu section 125. of the Supplemental Provisions: 
of the. English Act of 1883. And section 7 of the: 
Presidericy Towns Insolvency Act is taken from section: 
 102'(1) of-the English Act of 1883: In these ciréumit~ 
stances English decisions. are .authorities to which: 
great: weight attaches. In Hewitt’s. case’ (L.R. XWO 
-Q:B.D., p. £59) Cave and Wills,.JJ., itis true- we were’ 
not dealing with the determination of any question of: 
priorities under section 102‘(1): but with the examinations 
of. the widow and the son. of the deceased person; 
whose: estate’ was: being. administered, under . section: 
27, . This: section empowered the Court to: examine: 
_ persons’ known or suspected to have in their possession 
any of the. debtor's: estate’ or who: can give any inforni«: 
. ation about the debtor, his dealings. or ‘property, . Clearly: 
it was arvery useful power which could -be:as . necessaryr: 
in cases. of administration - as in cases of bankrupte i. 
* Int: ‘section: 27 théte were the’. words: | ate ‘aniy:.timre: attr 
a teceiving order: has: beétinmad?e against! ‘adebter:” Tavs 
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Hewitt’s case it was argued that the order for adminis- 
tration is equivalent to the receiving order, just as in 


this case it is argued that an administration of a 


deceased debtor’s estate is as much a case of insol- 


vency as a case where a debtor has been adjudicated 
an insolvent. The words of Mr. Justice Wills on page 


167 of Hewitt’s case seem to be in point in the - 


-ptesent case. “ Now by sub-section (6) of section 125 
the legislature has specifically pointed out ‘certain 
séctions of the Bankruptcy Act which are to bé applied’ 


- to the administration of the estates of persons’ ‘dying’ 


insolvent. According to the ordinary rule of inter 
pretation, unless there: are strong reasons to. the 


contrary, when‘they provide that the provision of Part” 


III shall be applicable, they must be considered: to~ 


mean that other parts of the Act shall not be appli- 
cable.” 


'- So far-as I have know the Gorréétiiess of the decision 
in Hewitt’s case has never been questioned: Tt has” 
been followed by a Berich of the Madras High Court. 
in Sornammal v. The Official Assignee, 27 Mad. 


L.J., p. 66. And perhaps more significant’ still is the 


fact that the legislature in the Bankruptcy Act, 1914; ’ 
which repealed the Act of 1883, accepted the aucision= 
as correct by expressly » in section 130 (5) making’ 
section 25 (ie. the equivalent of section 27 of' the Act 
of 1883) apply to administration in bankruptcy ‘of’ 
estates of deceased persons. It is also significant that 
section 105-(now the corresponding one to otir section” 
7) is ot madé applicable by section: 130 (5)... That’: 
being so I think that we may safely conclude that’ 
the Englist’ Bankruptcy Court has né summary: power 
of deciditg: priorities under the Act’ of 1914. “That - 
it would be convenierit that’ stich a- power ‘should be~ 
givén‘té the Court Fan’ ‘wilhitig” to'admit. At thie same”. 
tinte’ the législiture miay~very well Have’ considered”. 
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that a power which might: safely be given. when there 
was an insolvent who could give full information about. 


vy... his property and dealings could not be given when 
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there was no such person. 
_ In these circtimstances I am of opinion that cases. 
of administration of the estates of persons’ dying. 


insolvent are not cases of insolvency within the mean- 
ing of section 7 of the Presidency Towns Insolvency. 


Act, 1909. .I am also of opinion that section 7 is not: 
a provision. of. the Act which either expressly or by 


"-mecessary implication has been cs oe to such cases 


of administration. 
-In these sitcrmmieness t am of opinion. that, the 
appeal fails and should be dismissed. with costs (five 


eee mohurs). eo 


MAuNG Ba, if -fftiis reference arises eel of ait: 


“insolvency. case relating to the estate of she. late ie 


Chin Tsong. 

The facts leading. up to tls eieiaee have ‘been: 
fully set out by.my learned brother Heald. . bo 

The question referred to this Bench i is Sihotheis 
section 7 of the Presidency Towns Insolvency Act,’ 
1909, applies to cases of estates of deceased perspng: 
administered under the Act.- . 

. The answer to my mind depends upon the deteuu, 
mination of the extent -of .jurisdiction conferred ‘on- 
the - Court. ‘under sections 108 and 109. ‘These are: 
special provisions. placed in Part X of the Act. . That: 
part contains only five. sections, 107.to 111... Out of: 
those five .sections, four, namely, 108 to 111 relate: 
to. estates -of . persons. dying « insolvent. Section: 07. 
relates to. exemption of corporation, etc., from. insol-. 
vency, proceedings. .. It may as well. be. exc luded from: 


this. part... ‘Clause. 2 of. séction 109. Jays. down the modé: 


of, administration of such estates. That clause reads: £: 
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“With the modification hereinafter mentioned, all 
the provisions of Part III, relating to the administra- 
tion of the property of an insolvent, shall, so far as 
the same are applicable, apply to the case of such 
administration order in like manner as to an order of 
adjudication under this Act.” 

On examining this.clause closely, one will observe 
that even the whole of Part III is not to be applied. 
The provisions in that part are to be applied subject 
to certain modifications and also so far as they are 
applicable. The words “apply to the case of such 
administration order in like manner to an order of 
adjudication ’’ are significant. A clear distinction is 
‘drawn between administration of an insolvent estate 
‘and adjudication of an insolvent person. .The Court’s 


jurisdiction is thus. limited to the administration of 
an insolvent estate in the manner laid down in clause 


2 of section 109. : 

Section 7 is placed in Part I and its er 
is. made subject to the provisions of the Act. - It 
therefore follows that -this. section is. subject to the 
‘special provisions laid down in section 109. 
Unless section 109 either expressly or by necessary: 
implication applies section 7 to cases of administra- 


tion of ‘insolvent estates, section 7 cannot apply to: 
‘such cases. The English Law appears to support this 
view. Both the sections were taken from the. 


English Bankruptcy Act and I think the English Law 
-on that. point may be referred to. for guidance, 


According to two English casés, (1) Hewitt’s case 
(L.R. 15 Q.B.D., page 159) and (2) Gould’s ‘case’ 
(LR. 19.O.B.D., ‘page. 92), no section of. the English 
Bankruptcy Act apple: to cases of administration, which 
is not made applicable either.expressly or-by necessary: 
‘implication to such cases. by~section.125. of the Act;.. 
(Section 109 of the Presidency Towns Insolvency Act. i" 
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I think that the words “ in any case of insolvency” 
used in section 7 are not wide enough to cover cases: 
of insolvent estates which are only to be administered. 
under the limited jurisdiction of the Court. ae 

For the above reasons I. would answer the question: 
in the negative. I therefore agree with the learned: 
Chief Justice that the appeal must. be dismissed with 
costs (five gold mohurs). 
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qr he Cily. of Rangoon Municipal Act, 1922, section 80, siub-sections (1): atid (2p: 
. Cinemas, whether:furniture and. fittings of, to be included in assessing value 

of — “ Houses,’ meaning of. : 

_* Held thatthe word “houses” in sub-section (2}: of seek 80 of tlie City 6: mt 
Rangoon Municipal Act, 1922, mean only. dwellings intended for human: babi+: 

tation,. that the annual value as regards them is to be the gross annual-rent for, , 
which’ they may be expected to let unfurnished, that a Cinema is a -building, thé” 
fufniture and fittings of which, must also be taken into considération re with 

the building in ascertaining the rateable valye: 

‘The Rangoon. Electric Tramway and Supply Company, Lia. vw “Rangoon 


Mitnicipabity, L.B.Ri VIt119—folléwed. i 
.. Grant v. Langston, L.R. 1900 A.C. 390; Kirby-v. Hunslet Union’ Assessrten-t* 
Committee, L.R. 1906 A.C. 43; The Tyne Boiler Works Company v.. The. 
Overscers of the Parish ‘of Long gbentoit, L.R. 18 Q. B. D. 81—referred ‘to. 
‘Stroud’s, Legat: Dictionary,’ Volume IE, Secoiid Edition: } p: 893-06-—referred' - 
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N. M. Cowasjee—for the Respondents 
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the annual valué of certain cinema houises for the 
purpose of Municipal taxation. 

The main complaint of the appellants is “shat they 
have been assessed on the furniture and fittings of 
the cinema premises as well as on the buildings 
themselves. 

By section. 80, sub-section (1) of the Rangoon 
Municipal Act, 1922, it is stipulated that the taxes 


there enumerated shall be levied on buildings and- 


‘lands at a percentage of their annual value. In sub- 
- section (2) annual value is defined as. “the gross annual 


_rent for which buildings and lands liable-to taxation’. 


“may reasonably be expected to let from: year to year, 
and. in the casé of houses may ‘be sis a to: ae 
unfurnished.” 


- For. the: Appellants. it is, 1n the Ast plaée, ices 


that the cinemas in these cases come under the term 
“houses” rather than under the term -“ buildings 
and lands,” and the original meaning of the word’ 
“house” when it was taken as synohyrous: with: 
messuage was clearly wide enough to includé a cincma: 
theatre. A’ reference to Stroud’s Legal. Dictionary,- 


Volume II, Second: Edition, pages 893 to: 896, shows*: 
that the meaning of the word in the different’ enact-: 
ments of: the legislature’ has ee tise to humerous: 


legal decisions. 

As Lord Halsbury remarks i in Grant vi Langston (1) 
“A hundred. years ago there was not: much difficulty: 
in saying what was a house, but builders and architects. 
have: so altered ‘the construction: of Houses and the: 
habits.of people have so altered’ ii rélation to them,” 


that the word .‘house’ has: acquired: ‘an artificial: 
meaning and the. word is no: lotiges the expressioi: f 
of: a simple idea, but to ascertain :its ‘mieaning- one: 


must understand :.the- subject niéatier: with Rice able to. 
z (1) LR. 1900 A.C:, page390:- se 
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which it is used in order to arrive at the sense in. 
which it is employed in a statute.” We are conse-: 
quently thrown back upon the words of section. 80 (2) 
for guidance, and that. sub-section indicates that 
houses area species of the genus buildings and houses 
are indicated to be buildings which require to be 
furnished to render them nes for their purpose. 
The phrase “to let unfurnished” or “to let furnished ” 
is ordinarily applied to dwelling fee or apartments 
of dwelling houses. 

We are consequently of opinion fiat ‘thé legis- - 
lature meant-to restrict the meaning of the word 
“houses” in sub-section (2) to dwellings intended for 
human habitation and that the annual value as regards’ 
them was to be the gross annual rent for which they: 
may be expected to let unfurnished. On this con- 


_struction it would be difficult to see that a cinema: 


theatre bore any analogy to. a dwelling house. A 
cinema theatre consists of a large building where 
scenic representations by means of mechanical con-' 
trivances are exhibited to the audiénce for the purpose. 
of gain. So far as the mechanism by which the: 
pictures are reproduced is concerned, the analogy with 
a factory or mill is close. 

It is urged, however, that, at any rate, with respect: 
to the seating accommodation, this is merely for the 
comfort and convenience of the audience and that it’ 
in no respect differs from the furniture ofa an office or. 
the furniture of a dwelling house. _ 

If once, however, it is: decided that a cinema theatre 
«does not come under the, phrase “in the case of houses,’” 
it is excluded-from the special provision that the annual 


‘value means gross anfiual rent at which. it may be: 


expected to let unfurnished, and we have to ascertain: 
‘the: principles at which» the annual value of "buildings: 
and lands’are ‘to be’ ascettained. 
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On behalf of the appellants the History of the Law 
of Rating in England from the time of Queen Elizabeth 
up to the present day has been sketched, and the 
learned advocate has traced how the Courts have in 
effect set at nought the legislature’s exemption of 
chattels or moveable property from liability to rating. 
He has also urged how unsatisfactory the present law 
of rating in respect to moveable property according to 
the law of England is, and, as the English decisions 
are not binding on this Court he asks us to come toa 
decision in keeping with the intention of the legislature 


that rates should be levied on immoveable property 


and not on moveable property. We agree with him that 


the law of rating in England since the case of Kirby v. 


. Hunslet Union Assessment Committee (2) is unsatisfac- 


tory in. that no logical line of demarcation has been. 


drawn as to what chattels are to be taken into consider- 


ation in fixing the rate and what are not. So far as we: 
can see this unsatisfactory state of affairs has not been. 


much improved by the Consolidating Rating and Valu- 


‘ation Act, 1925. By section 24-(1) of that Act all.such- 


plant or machinery in or around the hereditament as 


belongs to any of the classes specified in the Third. 
Schedule of the Act shall be deemed to be a part ofthe 


hereditament. 
We have, however, to ae in mind. that the words 


‘of the Rangoon Municipal Act to a great extent have 
been taken from the English Rating, Acts and that. 
consequently the decisions of the highest tribunals: in. 
England must carry great weight with us..: They have: 
been followed consistently by the Courts of this country- 
and notably by a Bench of the late Chief Court ‘in. 
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-in that case was concerned with whether machinery 
placed in a building-for the purpose of the business 
concerned, though not physically attached to the build- 


‘tipan’ ng, could be taken into consideration as enhancing 





the rateable value, and on the authority of The Tyne 
-Boiler Works Contpany v. The Overseers of ithe Parish of 
‘Longbenton (4) and Kirby v. Hunslet Union Assessment 
yy, Coimittee (2), it was decided in the affirmative. At 
_ -page 122 Mr. Justice Hartnell observes : “ The Judges. 
in the English cases relating to machinery were 
’ therefore engaged in deciding the same question as we 
are now being called.on to decide. This being so 
salthough.we are not hound-by the English. cases, I fail 
to:see how we can lightly set aside-the arguments and 
the decisions of such Judges who were and are’ of the 
greatest.eminence, and no argument has been advanced 
te us which in my opinion would justify us in doing 
so.” 

a Wie have been asked ‘s ‘dissent. from ee deg 
We are unable ‘to-do so. At the time that the Rar 
Musicipal ‘Act, 1922, was. Passed, the lnsisiahan, 





be Hie: Chief Soe. abe if it had ‘nels their ink n ition 
to:have dissented from Beat, view, they could, have \}asi 
incorporated words in section 80, sub-section (2), which 
‘would -have.clearly. expressed their. meaning. The fact 
-that they did not do, so.we, must interpret-as.concurrence 
“with :the interpretation - -put-upon the .words by: the 
. House ef Lords and adopted: ‘by the Chief. Court... 
| We admit -that:; the seating | accommodation :of a. 
theatre. may not bc.at all: analogous: to: the: machinery of 
.a factory er miil. But if reference is made to the 
-enunciation. ofthe  prin¢iple.upen which: machinery was’ 
held. wapable of '-being taken into. consideration ia 
-ascertaining ~ ‘the tateabte value, we “find ~that~~that 
a 1 BARB OB Dove 8h: ae 
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principle is applicable to the. seating accommodation ‘of 
a theatre as much as to the machinery of a factory. 

In the words of Lord Halsbury in Kirby’s case, 
“The overseer has a comparatively simple problem 
ta solve, although it is difficult enowgh sometimes ; 
le sees the place being conducted as a brewery, or an 
iron foundry, or what not: .he looks at the premises, he 
looks at the furniture which is necessary for carrying on 
the business as a brewery or foundry; he does not 
im his own mind analyze, and to my mind he ought not 


ta analyze, what would be likely to be the initial 


arrangements between the intended brewer and the 
owner of the freehold, to see who should provide this 
or that engine, or what not, but he looks at the premises 


as they are, as they are being occupied, and as they. 
are being.used, and -he says ‘to..-himself, ‘well, looking. 


at the whole ofthe place, such and such is the rent 
which would probably be. paid: by-a tenant from year to 
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year for such an establishment as this.’ And in that _ 


he does not and ought not to strip the whole of the 


. place of everything but the four wells. which contain 


the .whole .system of manufacture therein ‘contained, 
and simply value either the ground upon which. the 
building i is placed, or the. four walls and roof which : are 


the containing elements a the manufacture that. 


goes on in it.” 


Applying these . words to the present. cases; ees 


assessor looks at the premises and looks at the 
furniture which is necessary . for carrying on_ the 
business: of :a..cinema theatre and thén asks’ himself 
looking «at the whole of the place such a rent would 
probably: be paid by a tenant from: year: ‘to year forsuch 
aa establishment-as this... Until the: faw-as- laid down 
by ‘Lord Halsbury: i in this - ‘passage; and assented to “by 
Lords _ Macnaghten’ and | Robertson ‘Ys’ shown’ to “be 


erroneous by a tribunal - like. their. ‘Lordships of the 
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Privy - Council we feel constrained to follow it. The- 
Commissioner of the Rangoon Corporation has made it 
the basis for his decisions in these. cases. . 
We accordingly consider. that the appeals fail 
and must be dismissed with costs five gold PORTS im: 


each case. 
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MAUNG PO-AN 
v. 
MA DWE.* 
Keiktima child whether can isto orasa’s shate—Adobted thitds rights, inferior 7 
ae to those of natural children. ie 

Held that a keiktima adopted son is not entitled to claim from the adoptive: : 
mother on the death. of the adoptive father, the orasa son *s pai share of the ; 
estate of the adoptive parents. 

Ma Gun v. Ma Gun, S.J. 33; Ma Gyan v. Maung Kywin, 2 U.B.R. (1892-96) 
176; Ma Thin v. Ma. Wa Yon, 2 L.B.R. 255; Mahomed Ahmin v. Ma Kyan,: 
Civil First Appeal No. 116 of 1922 ; Tet Tun v. Ma Chein, 5 LB. R. saree 
referred to. : : 

Ma Thein v. Ma Mya, Civil First Appeal No. 121 of 1925 Sa Sox v. Mi Han. 
2 U.B:R. (1892-96) 171—dissented' : from. 

Aitasankhepa; Digest, Buddhist Law; Vol. 
Edition ; Sparks’ Code—referred: to. 


This is a reference arising ‘out - cet. Civik Fish. 
Appeal No. 27 of 1925, before a. Division Bench .of 
the. Court. composed of Heald and. Chari,. JJ., thee: 


I; Manutye, Richardson's 
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This is a ‘typical Burmese Buddhist inheritance 
case and shows. clearly the desirability of some form 
of registration. of adoptions. 

One, San Dun, a comparatively wealthy Burman 
Buddhist, died in June 1924 leaving a widow, the 
respondent Ma Dwe, with whom he had lived for 
many years as man aati wife, in possession of practi- 
cally the whole of his estate. 


After his death one Ma On Hmyin, whom he had. 


kept in a separate house, made common cause with 
the present appellant Po,An and claimed that appel- 


lant had been adopted by San Dun‘and his wife Ma. 
Dwe .as_ their only, son, that being an only son he- 


was. auratha, that as mapathe he -was entitled to a 
quarter of the joint estate of his parent by reason of 
his father’s death, that Ma On Hmyin was a wife of 


equal status with ‘Ma Dwe, and that. therefore she. 


was. entitled to recover from Ma Dwe half of the 


three-quarters of the estate which would be left after. 
appellant had taken his quarter share. As usual in 


such cases'the suit was brought in forma pauperis. 


- Respondent, Ma Dwe, said that Ma On Hmyin 
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was not a wife of San Dian, that if she could: be — 


regarded as a wife she was merely an inferior wife 


who would be entitled only to such property as the 
husband had given to her before he died, that even 


if she had been a wife, she had forfeited that status 


by reason of her adultery and neglect of her husband, 


that even if she was a wife with full Tights of fuhene 
ance she would be entitled to inherit only in respect : 
of’ such of the ‘property comprised in San Duns’ - 
estate as had been acquired by her and San Dun 
jointly, that Po An was not adopted by. San Dun and. 
Ma. Dwe at any. time, that she and : San Dun had 


adopted one Po Zon as their son, that Po Zon was . 


older than appears Po Set so that even if Po An 
is): 
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had. been ‘adopted he would not be entitled to claim 


the auratha son’s quarter share, that an adopted son 
could never be auratha, that if Po An were held to 


have been adopted in the apathitha ‘form, he could 
not claim. any share of the estate while she was alive, 


and that if he had been adopted in any form he had. 
‘forfeited his status by prolonged separate living and 


by neglect of his filial duties. She also denied that 
various properties, which Ma On Hmyin and Po An 


alleged to belong to the estate, did belong to it. . 


‘So far we have in the case an admitted saan 


and a-claimant whose status as widow was disputed, 
‘a claimant as adopted son, and another alleged adopted 
“son who. was defending the case on. the admitted 
widow's béhalf. But that was not. all. ‘Six other 
claimants appeared and alleged that they were: children — 
of another adopted ‘son, Tha Myat, and claimed to 


be added as parties to the suit, asses as: plaintiffs 
suing in forma pauperis. 

The lower Court refused to add these alleged . 
adoptive. grandchildren, relegating them toa separate - 
suit, and holding that the claims of Ma On Hmyin and 
Po ‘An ‘could more conveniently be tried separately. 
directed that they should be tried «in separets 


suits. 


Ma On Hmyin’s suit has since been dismissed, it 
being held that she was a mere mistress and not. a 


wife entitled to inherit.: . 
It does not appear , ‘whether or not the children of 


7 ha Myat have yet filed a suit. 


In the appellant Po An’s suit, the Court ftained 4 


- preliminary issue of law as to'whether or not. under 


Burmese. Buddhist law an adopted child can ever be 


‘auratha, and finding on that issue in_ the negative, 


dismissed the suit. 
Po An appéals against that finding, 
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The question is one on which there seems to be 
ig authoritative decision, though there are cases in 
which such a claim has been admitted without ques- 
tion. 

In the case of Sa So v. Mi Han (1) it is said 4 
have been admitted that a son adopted in the keiktima 
form is practically in the position of a natural son. 
In that ‘case- the adopted son, who was the only 
child, seems to have made no claim against his adoptive 

smother after his adoptive father’s death, but after the 
adoptive. mother’s death, he impugned a gift of the 


property comprised in the estate, made by her, on’ 
the ground that the gift was invalid as having been . 
procured :by..undue influence. The Court ‘held that 


‘the allegation of undue influence, was not established, 
but gave the plaintiff .adecree for a quarter share -of 
the property on the strength ofa passage in Attasan- 
khepa- and on the assumption that a keiktima .child is 
on the same footing as a natural-born child and that 
therefore a keiktima child can be auratha. All .that 
it is necessary to say about this -is that the metrical 


authority cited by the Kinwun Mingyiin Altasankhepa 
refers to ‘‘own children,” .and that the -Kinwun — 


Mingyi’s commentary. refers :to:the son who takes-a 


quarter share as “ auratha,” which as-has been pointed 


out in the case of Ma Thein, v. Maung Sin (2) literally 
means “child of the body” and is used in Burmese 
Buddhist law as meaning also “eldest-born child”; 
but is never, so far as I know, applied to an adopted 
child. : 


daughter, it was said that ‘the completely adopted 


child. comes into the adoptive family: with. the just 





a II U.BR. (1892-96), p. 171. . (2) (1924) 2 Ran. 693. 
(3) II U.B.R. (1892-96), p. 176. 


In the. case of Ma Gyan-v. Maung ‘Kywin (3). where. 
fiers was an adopted daughter and a younger natural 
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and reasonable expectation of being placed on the 


‘same footing as a natural child” and that “the ordinary 


rules of inheritance prevail as in the case of natural 
born children.” If this statement of the law is correct, 
it would seem to follow that a ketktima child can be 
auratha, which to a Burman Buddhist: jurist would, 
I think; have been a contradiction in terms. - 

In the case of Ma Thin v. Ma Wa Yon (4), it was 
held that an adoptive daughter, who is the only child, 


‘is, on the re-marriage of the mother after the death of 


the father, entitled to claim from the mother one- 


‘fourth of the estate, and it was said “It does not affect 
‘the question that the paintiff is an adopted’ daughter 
'-for the keiktima adopted child takes the same place 
-as the natural child.” There was no discussion of. 
‘authorities on’ this point, but the..decision clearly 
‘recognized the right of the keiktima child to be auratha:- 


It would thus appear that so far as the case law. 


_-is.concerned it has been assumed that the keiktima 


child has exactly the same tights as the natural born. 


child, and that therefore the keiktima can be~auratha, 
‘but no direct authority from the Dhaminathats hos. 


been cited for the latter assumption, and the grounds. 


on which the former assumption was’ f Daed, seem. to 


need reconsideration. 

The Manugye deals. with adoption ica as a 
gift of the child by its parents in the third Chapter 
of the 8th book, and also deals with it again in the 
fourth Chapter: of the ‘same book. These authorities 
show that adoption’ was not necessarily permanent -and:: 
that in certain circumstances the parents could ‘take 
the ‘child’: back. while. in other circumstances... the: 
adoptive parents could return. the: child.“whom they® 
had taken in adoption,: and: in still other ‘circum: 
stances. compensation was payable ‘by the’ pat i 

4) 2 L.BAR. 255. - a 
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the adoptive parents or vice versa for the return or 
retentionsof the child. There is a quotation from 
Manugye cited in section 201 of the Kinwun Mingyi’'s 


Digest (Vol. I) which reproduces also a rule of, 


Dhamma to the effect that if parents with or ACEHOUE 
children ‘of their own adopt another person's’ child 


as their child, and if, while they are bringing up 
the child, cheie own children or, in a case where. 
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they have’ no children of their oe their relatives . 
say they. ought not to adopt the child -and turn the — 


child out, they shall pay to the child sixty pieces of | 
silver. Chapters. 26 and 27 of the 10th book of - 
Manugye deal with -the rights of keiktima .children - 


in respect of inheritance, and lay down the law’ as. : 


follows: .““Where there are natural-born children as. 
_well as an adoptive child, if the adoptive child on. 


coming of age leaves the adoptive family and returns 
to its. own parents, it is not entitled to share in the 


property of the adoptive parents, though it may keep. 


‘property which has already been. given to it. If.the . 
-keiktima child lives. with the adoptive parents and. 


“the adoptive parents die, then it is said that that keik-. 
_tima: publicly and notoriously adopted son inherits as’ 


‘eldest if with the parents he was eldest, as second if he . 


“was second,. and as last or youngest if he was last,.or: 
youngest. This means that he shall share with the eldest 


own son or daughter as among the eldest, with the 


econd own son and own daughter (as amongst second - 


8 
fons and daughters) and with the last; and youngest. 
own son and daughter equally, “ because the child thus. 
ublicly and notoriously adopted does. not coun . 
d enjoy the inheritance of its own parents.’”’ As. 
or the inheritance of heiktima children’ where there . 
no own children the law. is laid. down as follows :. 
f there are no children or. descendants of either of . 
} adoptive parents, then. on. the death of the 
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adoptive parents thé adoptive child inherits all their 
property except that in the adoptive parents’ share 
of property inherited by them from their parents 


-which has not yet come into the possession of the. 


adoptive parents, the adoptive child shall have only 
half and the relations, that is the brothers and 
sisters of the parent who inherited the ‘property, 
shall have the other half.” The meaning of the. rule 
cited in Manugye to the effect that the keiktima 
child “shall inherit as eldest if he was eldest with the 
parents” (and so on) is obscure and the author attempted . 
to explain it. It might be read as meaning that if the 
adopted son was eldest in his own family he was’ 
entitled to be regarded as eldest in the adoptive family, 
and it has been argued that that is what it does mean, 
Dr, Richardson translated the explanation:as. follows : 
“If it (the adopted child) be of the same‘ age as the: 


‘eldest child of the adopting parents, or as the second. 


or younger, it shall share equally with them.” I. 
think: it probablé that what Manugye:intended was: 
merely that.the adoptive child should take its. place 
and its share in the adoptive family according to 
its agé, that is that it should take the share given 
to a keiktima: child. according to its place in the 
family. It is true that Manugye does tot give the 
rules which state the share of the keiktima accord- 
ing to its: position in the family, but many other 
Dhammathats do, and it must be remembered that 
Manugye is not a complete” Code, but merely a 
collection of rules (possibly) for doubtful. cases, the 
ordinary rules. of inheritance being so well known 
that it was not considered necessary to: reduce them #0 
writing, sée the: casé of Ma Tin v. Ma Shwe Sin (5). It 


“is Clear i in: any case’ that: the: hae of ie ania in 


Mt sie is elliptical. and obscure: .. 
(5) (1926)'4 Rani. 27 (at'p. 3. 
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In these circumstances it is permissible to refer 
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to the other Dhammathats, extracts from which are Mauve Po 


to be found in- sections 189—196 of the Digest (Vol. I). 
In those sections it is to be noted that the word 
auratha is constantly opposed to keiktima, meaning 
‘own child” as opposed to “adopted child.” 

The passage which has already been cited from 
Manugye, is reproduced in section 189 of the Digest, 
and as usual appears also in. Amwebon, -which 
ordinarily reproduces Manugye, sometimes with 
verbal alterations. A metrical version of what -was 
obviously. the same authority also appears in Cittara. 
The Dhamma which is said to be a Dhammathat of 
thesame period as Manugye, that is of the latter 


half of the 18th century, gives a similar. rule, since | 


it-says.“Ifthe keiktima child lives with them, when 


‘the adoptive parents die, let it share equally in the 
property . of the deceased according to age with the. 


own sons and daughters of, the deceased.” The 
Dayajja, which is said to be an early 19th century 


Dhammathat and .is in verse, says that if the keiktima. 


lives with the adoptive parents and the parents die, 
the eldest own child is to have five-sixths of the 
estate-and the keiktima one-sixth, that if the.keiktima 
is the eldest and the - own child comes: second, ‘the 
heiktima‘ is to have’ one- -fifth and the-own child four- 
fifths, that if the own child is younger but not the 
youngest child he is to have three-fourths and the 
keiktima one-fourth, and that if the own child is last 
or youngest he and the keiktima are ‘to. share equally. 


The method of partition intended by this authority: 
where there are. several children may not be very 
clear, but at any. rate the passage ‘shows clearly. that: 
the -keiktima. was,.not -by- any: means regarded as 
being on equal terms in the family with the adoptive. 
parents’ -own children. A. similar result appears: from. 


AN 
U 
Ma DweE. 


102 


1926 


Maune Po- 
AN 


1 ©. 
Ma Dwe. . 


INDIAN LAW REPORTS.  [Vo: IV 


the passage in Dayajja cited in section 190 of the 
Digest where it is said. if there are auratha, keiktima, 
and apatitha children living with the parents, the 
keiktima is to get one-sixth, the apatitha one-sixth of the. 
remaining five-sixths, and the auratha the remainder. 
The Mano or Dhammathatkyaw, cited in section 191 of 


.the Digest also gives the keiktima one-sixth and the 


auratha five-sixths, and so do all the others cited in 
that section except Dhammasara,.a 19th century 
Dhammathat, which makes the shares one-fifth and 
four-fifths. The Dhammathats cited in section’ 192 of 


- the Digest deal with the case where the keiktima is: 


living with the parents and the auratha is not, and. 
practically all of them give the keiktima one-fifth 
and the auratha four-fifths. The only exceptions : 


~ being the. Vinicchaya which gives the keiktima two- 


sixths and the auratha four-sixths and the Dhammasara - 


; which gives the keiktima one-fourth and the auratha 


three-fourths. The Dhammathats cited in section: 
192 lay down that the rule that if there are no child-.. 


ren or descendants of. children, the keiktima child 


who was living. with the adoptive parents up to the 
time of their death inherits the whole estate to the - 
exclusion of the brothers and sisters of the deceased... 
That is the rule which ‘has already been cited from. 
the 27th chapter of’ the 10th book of Manugye, and’: 
the second part of the rule as therein laid down 


.appears in the Dhammathats cited in section 194... 


The Manu cited in section 194 and the Rajabala 
cited in section 196 say that if there is an own son: 
as well as a keiktima son, then the two divide 
between them the undivided share of parents in — 
property inherited from-’their parents, the. parents’; 


co-heirs taking no share and the Manu says that the. 
‘own son and. the keiktima.son divide the- share. -: 


between them according as they are younger or elder,. » 
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according to the rules already laid down, while the 196 


Rajabala seems to say that the own son and the Maunc Po 
keiktima son are to divide the parents’ share equally a 
between them. The authorities cited in section 195 “4?Y™ 
lay down that a keiktima child who does not live 
with the adoptive parents does not inherit if there 
are own children of the adoptive parents, and the 
Waru adds that even if there are no own children 
the keiktima. child who lives separately does not take 
the whole -estate but gets only half of it, the other 
half going to'the deceased parents’ relatives, while the. 
Cittara says that where there are-no own chilren the 
keiktima .who lives separately from the adoptive 
parents inherits only as if he were apatitha, which 
seems to be the same rule differently expressed, vide 
“section 198 of the Digest. 
| We now come to the At aeathcba, which was 
‘the latest compilation of Buddhist law in the time of 
the Burmese kings. In section 176 of that-work the 
 Jearned author apparently quotes from some metrical 
; Dhammathat the rule for partition where the auratha 
and keiktima both live with the parents ‘and para- 
sphrases that rule as follows: ‘Let the inheritance | 
“be divided into six shares and let the auratha child 
‘who lives with the parents take five shares. One 
share let, the keiktima son who lives with the parents 
take. Of the four relationships in which the said 
heiktima who lives with the parents. and the said 
auratha. who lives with the parents‘\may stand to 
gach other, namely eldest, second, littlé or least child 
"as the- translator in the official edition puts it. 
dest, elder, younger: or youngest. child. of the., 
lily”) if (the awratha) is eldest let.one-sixth be 
n to the. keiktima child living with the parents ;: 
the auratha) is the second, let the inheritance be: 
ded into five shares ahd let one share be given: 
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to the keiktima living with the parents; if (the 
auratha) is the “little” child let the inheritance be 
divided into four shares and let the ketktima living 
with the parents have one share; if (the auratha) be 
the least child let him divide the inheritance equally 
with the keiktima living with the parents. This is 
the same rule as that given. in Dayajja as cited in 
section 189 of the Digest. In section 177 of 
Attasankhepa the author quotes from the metrical 
Dhammathat the rule for partition when the auratha 
son lives apart and the ketktima lives with the parents, 

and paraphrases that rule as follows: “Let -the 
inheritance be divided into five shares, and let. the 
heiktima who lives together have one share and the’ 


_ auratha child have four. shares.” This is the rule 
_given by all the Dhammathats except Vinicchaya and. 


Dhammasara in section 192 of the Digest (see above), 

Similarly in section 178 the author of Attasankhepa 
cites the metrical Dhammathat on the question whether - 
ur not the keiktima who lives in a separate house 
from the adoptive parents is entitled to inherit and: 
translates that rule into prose-as follows: “If the: 
keiktima child lives in a separate house, let him have 
only what has come into his hands. Let him not 
take any share of the inheritance.” That is the rule 
given in.section 195 of the Digest. In section 179 
of the Aftasankhepa the rules laid down in sections. 
193 and 194 of the -Digest-are stated and it is said’ 
that in the absence of children or other descendants: 
the keiktima inherits ‘all the: property of the adoptive. 
parents: except the adoptive parents’ share of- property 
inherited from their. parents where that share has not: 


- yet come into. the adoptive parents’ possession.’ In‘ 
_ such a share the keiktima andthe relations (brothers. 


‘and . sisters). of . the : adoptive parents. are, to. share; 
equally. 


Vor. IV] RANGOON SERIES. 


From all these authorities it seems clear that in 


195 


1926 


the Burmese Buddhist law books the keiktima child MAUNG Po 


was not by any means regarded as being on an equal 
footing with the “own”’ child. 

It must be remembered that in Burmese Buddhist 
law the own children did not share equally among 
themselves but took decreasing shares from the eldest 
downwards, vide the elaborate rules contained in 
sections L6t67 of Attasankhepa and in the Dhamma- 


thats, including Manugye, cited in sections 137—161. 


of the Digest. Those complicated rules are now 
regarded as being. obsolete and the present rule is 
that .except’ for. the. special share awarded in. certain: 


circumstances: to: the eldest-born child who grows up: 


_and is not subject to certain physical disabilities, and. 


the special share awarded to the eldest-born child on 


the re-marriage of a surviving parent, the children 
share equally in the parents’ estate. But even if the 
obscure passage cited above from the 26th chapter. of 
_the 10th book of Manugye be read as meaning that 


the keiktima child takes its place according to its age” 


among the own children of his adoptive parents, then, 
‘although under the modern rule it would share equally: 
with the other. children, it does not seem to me -to 


follow that. if it was the eldest child of the family it. 


would necessarily acquire the special rights of. the: 
auratha or eldest-born child either on. the death of 
one parent or on the re-marriage of the survivor. On 


the. contrary I am strongly of opinion,‘as I have sugges-. 


ted: above, that any Burman jurist’ ‘who: was familiar 


with. the Dhammathats and with the constant ‘opposi-. 


tion in meaning: between auratha and keiktima, would 


have regarded the proposition that the. keiktima could 
ever be auratha as a contradiction: in terms;.. One has: 


only to refer to.the lists. of childrén who: are: entitled to: 
inherit as given-at the end of. the 10th book of Manugye 


Vv. ; 
Ma DWE. 
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- or in section 150 of. Attasankhepa or section 16 of the 


Digest and to remember the constant opposition of 
auratha to keiktima in the Dhammathats which gave 
the rules relating to the inheritance of keiktima children 
to realize how difficult it would be for a Burman 
Buddhist law writer ever to regard the keiklima as 
auratha, and since there is certainly no passage any- 
where in the Dhammathats which says that if the 
keiktima is the eldest child in the adoptive family he is. 
to be regarded as auratha or to have the auratha son’s 
special and exceptional right to claim from the mother 
on the death of the father one-fourth of the joint estate, : 


- Tam strongly of opinion that the learned Judge in the 


lower Court was right in holding that an adopted child. 


can never be auratha, and that es suit was: 


bound to fail. 

‘I find however that. a contrary opinion. has very: 
recently been expressed by a Bench of -this Court’ 
in the case of Ma-Thein v. Ma Mya (6) where the: 
learned Judges expressly held on the strength of 
the passage in the 26th chapter of the 10th book 
of Manugye and the corresponding passage in Dhamma: 
to which I have referred, that an adopted child can. 
be auratha. I would with all respect suggest that 
the rule given in those authorities that the adopted. 
child takes its share in the adoptive family. according 
to age cannot be interpreted as meaning that if the. 
adopted child is eldest \it takes. the eldest child’s: 
share or as meaning mote than that if the adopted. 
child is eldest it takes the special share given to the: 
adopted child who is the’eldest child of the family. ' 

But even if it could be taken as meaning that 


‘the adopted child, if eldest in the family, takes the 


special share given to the eldest child by the old rules: 


of Buddhist law which’ are now. regarded as being: 


(6) Civil First Appeal No. 171 of 1925. 
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obsolete, I still think that it would not follow that 
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that there is no authority in the Dhammathats for 
the proposition that a keiktima child can ever be 
auratha. ji 

In view of the decision of the learned Judges 
that a keiktima child can. be auratha, with which 
decision I respectfully disagree for reasons which 
I have given above, I think that all that we can now 
do in this case is to refer for the decision of a 
‘Full Bench the followiug question :—.__ 

“Ts a keiktima adopted son entitled: to claim from 


the adoptive mother on the death of the adoptive. 


father, the auratha son’s quarter share of the joint 
estate of the adoptive parents ?”’ j 


On the matter coming before a Full Bench— 


composed of Rutledge, Cy, Heald; Carr, Maung Gyi 
and Chari,. aie 


Maung Ni—for the aes 
Sein Tun Aung—tor the Respondent. 


- RUTLEDGE, -C.J., HEALD, Carr, Maunc Gyr AND 


- Cart, JJ.—The question referred to us for decision | 


is wicthee or nota keiktima adopted son is entitled to 


claim from the adoptive mother on the death of the 
adoptive father the auratha son’s quarter share of, 


the joint estate of the adoptive parents. 
The .Commentary to Sparks’ Code, which ‘was 


published in 1859 and was largely based'on Richardson’s * 
translation of Manugye said that “if the (keiktimna): 
adopted ‘child shall remain with. the parents. who: 


adopted him or live with or among ‘their family, he 
shall possess: “the same rights of inheritance in their 
éstate-in evéry respect as- though hé’ were the real 


actual child’ of his adoptive parents.” ‘In support. of 
that Propositions ; the learned author cited Chapter 26- 


N 


Ma Dive. 
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of the 10th book of Manugye, but a reference to that 
authority shows that the meaning of the passage is 
obscure and that the rule laid dowh therein, so far 
as it can be ascertained, is not by any means so 
generally expressed. 

We have been referred to the case of Ma Gun v. 
Ma Gun (1) as a judicial decision that the publicly 
adopted child stands in the same position as the real: 
child, but in ‘that case the learned Judicial ‘Commis- 
sioner merely assumed that the adopted child : stands. 
in the same position as the real child and ‘on. the 
strength of :that' assumption applied . to an adopted. 


daughter ‘the rule of Manugye for partition between a 
‘daughter ‘of a first marriage and her step- mother after . 
the death of both the daughter’s parents. No. ques-: 
tion. of the: auratha child’s special share arose in: that 
case, since partition was claimed after the. death: Of; 


both parents. : 

In the case of. Sa So v. Mi Han (2) it fis: 
admitted at the Bar that the adopted son is practically. 
in the position of a natural son in respect ‘of, 


‘inheritance. The dispute was between an adoptive: 
only:son, both of whose adoptive parents were. dead: 
and a niece. of the adoptive mother, who claimed 
‘to hold certain property under a deed of gift said to 


have been made-by the adoptive mother after the 
adoptive father’s death. The Court, on the assumption 


‘that an adopted child is in the same position as an. 
own child, and on the strength of a passage in 


Attasankhepa which contains an express reference to 
‘own children’”’ seems to have been of opinion that 


the.adoptive son would have been entitled as against 
‘his adoptive. mother, ‘while she was alive, to a quarter 


share of the jointly acadired property af the adoptive 
parents, but as the gift,"under which the niece. claimed, 
(1) Selected Judgments 33.° (2) IL U.B.R. (1892-96) 171. 
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was ultimately held not to have been established, the 1926 
decision of the question of Burmese Buddhist law was Mavye Po 
really unnecessary. ee 
In the case of Ma Gyan v. Maung Kywin (3) the MADW® 

special share allotted to the auratha child was not i line, 
claimed, but the learned Judicial Commissioner said: Heat, 
“It has been the practice of the Courts both here wae Os 
and in Lower Burma to treat the keiktima adopted 48? CHARS 
child generally as filling the same postion as the 
natural-born child.” 

_ Similarly ‘in the case of Ma Thin v. Ma Wa Yon. 
(4). the: right | claimed was not the special right-of the 
auratha :to:réceive a share on the death of one parent, 
but. that of the eldest child, who also the only child, 
to receive a share on the remarriage of the surviving 
parent, ‘and the decision is cited only because’ one 
“of the learned Judges said, without any discussion: ’ 
“of : authorities, that eat does not affect the question | 
that the plaintiff is an adopted daughter for the - 
‘heiktimna child takes the same pines as the natural - 
Child.” 
“+s The only other case to which we "have been re- 
‘ferred as showing that a keiktima child has all the 
rights of an own child is Tet Tun v. Ma Chein (5). 
One of the learned Judges’ there remarked’ “the 
keiktima son has the: full rights of inheritance of a 
natural son” but in that case also there was no 
consideration of the authorities on that subject and 
no question of the special right of ‘the auratha to 
‘take a share on the death of one patent arose, since — 
the keiktima son in-question was an. only son, whose. 
“adoptive parents had both died, and he was claiming 
‘their estate from the widow and child of the adoptive. » 
father’s brother -who had taken possession of the 
" estate after the adoptive parents’ death. ; 
«> (3) 2 U.B.R,, (1892-96), page 176. (4) 2L.B.R, 255. (5) 5 L.B.R. 216. 
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Many passages from the Dhammathats have been 


cited in the order of reference as showing that the 


position of the keiktima as laid down in the Burmese 
Buddhist law books was distinctly inferior in respect 
of inheritance to that of the own children and respond- 
ent’s learned advocate has added to those authorities 


the extracts from Mano, Pyu and Warulinga cited 


in section 310 of the Digest. He has also pointed 
out that there is no mention of the keiktima child 
in Chapter VI of the Digest which deals with partition 


between parents and children and limits the application 
of the rules therein contained to “partition between 
own :parents- and own children,” _ that there are 
in the Digest no rules for partition between parents 


and .adoptive children, and that the rules’ relating 


‘to the rights of adoptive children are relegated 


to near the end of Chapter VIII, which deals with 


‘partition among children after the esta of. both. 
‘parents, 


We are satisfied that according to the Dhammathats 
the position of the keiktima child in respect of in- 


-heritance was inferior to that of own children, but in 
view of the judicial decisions which for many years 
have recognized the right of. the keiktima child to 
share equally with the own children we are of opinion 


that that right should not now be questioned. But, 
apart ftom the recent case of Ma Thein v. Ma Mya (6) 
mentioned in the order of reference, there seems’ to 
be no case in which :it has been expressly decided. 


that an only or eldest’ keiktima child can be auratha- 


_ or that if it fulfils the’ conditions which would entitle 


an own child to be auratha, it.can on the death of 
one parent claim from the surviving parent the auratha 
child’s special share of. the jointly-acquired’ property 


of the parents. The existence of that right had been 


© Civil First Appeal No. 171 of 1925. 
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doubted in the case of Mohamed Amin v. Ma Kyan (7), 
and the only earlier. case which” could be regarded 
as recognizing it is the case of Sa So v. Mi Han (2), 
where as we have said the decision was based partly 
on an admission and partly on what seems to have been 
a mistaken application of a passage in Attasankhepa. 
The special right of the auratha is an exception to the 
general rule of equal partition among children which is 
_ now settled law and in the absence of any authority in 
the Dhammathats or of any long course of judicial 


. decision extending that right to the ‘Reiktima child, we- 


“are of opinion-that it should not be so extended. ' 


We therefore answer the reference as follows : 
“A keiktima adopted son is not entitled to claim from 


_an adoptive mother on the death of the adoptive father 


the auratha son’s quarter share. of the estate of the 


q aeoeaNe paretits,” 





(7) Civil First’ Appeal No. 116 of 1922, 


B.C.P.O—No. 78, H.C:R, 13-12-1928 ~500. 
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doubted in ‘the case of Mohamed Amin v. Ma Kyqn 
(7), and the only earlier case which could be regarded 
as récognizing it is the case of Sa So v. Mi Han (2), 
where as we have said. the decision was based partly 
on an admission and partly on what seems to have 
been a mistaken application of a passage in Aftasan- 
‘khepa. The special right of the auratha is an excep- 
tion to the general rule of equal partition among 
children which is now settled law and in the absence 
“O° any authority in the Dhammathats or of any long 
course of: judicial decisions extending that right to 
the: keiktima child, we are of opinion: that it should 
not ‘be so. extended. 
“We- therefore answer the’ ielerenee as tallow + 
on A keiktima adopted son is not: entitled to claim from 
‘an adoptive mother on the death of the adoptive father 


‘the auratha -son’s quarter share of the estate of the 


adoptive parents. i 





(7) Civil First Appeal No. 116 of 1922, 


16° 
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APPELLATE CIVIL. 


Before Mr. Justice Brown. 


MAUNG PA 
v 


ABDUL GANNI anp two.* 


Moveae property, sale in execution of—Rights of the real owner—Civit 
Procedure Code (Act V of 1908), section 115—Revision, groumds for. 
Held that in‘a sale in execution of a decree there is no warranty of title 
whatsoever and that nothing is bought except the right title and interest of 
the judgment-debtor ; the right title and interest of the real owner remain 


‘amaffected and he is entitled to recover the property from the auction-purchaser, 


unless he is otherwise estopped. : 
Held also that the High Court has power to interfere in revision if the 


‘Judge arvives at a conclusion of law are of fact without having considered the 
‘Yaw or a matetial part of the evidence or by misunderstanding or erréneously 
‘recording the statements of pleaders or witnesses, or when the method of 


arriving at such conclusion is illegal and irregular. 

Held further that where the District Judge in appeal decided the case ona 
point of fact, which was never raised in the pleadings or at al! in the Trial Court 
by either side, the method of arriving at the decision of the case is illegal] and 


irregular. ‘ 
Babu Goridut Bagla v. Babu H. Rookmanand, 9 L.B.R. 263 ; Mohanund- 


Holdar v. Akial Mehaldar, 9 W.R. 118; Zeya v. Mi On Kra Zan and one, 


2 L.B.R. 333—followed. ; 
Maung Tun and one v. Ma Ngan, 5 L.B.R. 53; 7. A. Balakrishna Udayar 


v, Vasudeva Aiyar, 22 C.W.N. 50—referred to. 


* Thet Tun—for Petitioner. 
Zeya~—for Respondents. 


Brown, }.—The respondent, Abdul Ganni, obtained 
a decree against one Abdul Suban and in execution 
of that decree he attached and sold a certain boat. 
The auction-purchaser at the sale was the second 
respondent, Budi Zama, acting as agent of the third 
respondent Maung Po Chit. After the sale, the 
petitioner brought a suit against the three respond- 
enis in which he claimed that he was the owner 








* Civil Revision No. 285 of 1924. 


Vou. FV] ‘RANGOON SERIES. 


ofthe boat which he had hired from “Abdul Suban. 
He asked for a decree for recovery of ‘the boat 
or its value which he put at Rs. 450. The Trial 
Court™ gave him a decree, but on appeal to the 
District Court, this decree was set aside and the 
learned District Judge passed orders that Maung Po 
Chit might retain possession of the boat and _ that 
Abdul Ganni should pay Rs. 380 into Court:to be 
paid to Maung Pa. Maung Pa has }_ ow come to 
“this Court in‘ revision. 

‘It has: been held by both the lower ‘Courts that 
the boat in question did, as a matter of fact, at ‘the 
‘time of the sale belong to Maung Pa and‘ this - may 


now be accepted to be the case. The’ District Court 


refused a decree against Maung Po Chit'on the ground 


that the petitioner had been lax in ‘taking steps to 


.prevent the sale. Maung Kyi, the agent of the 


petitioner, says ‘that he knew nothing about ‘the 


attachment of the boat, but ‘that he came ‘to know 
‘about ‘it-when it was’put up for ‘sale and that he was 


"actually present at:'the sale. The bailiff refused to put 


off the sale‘and he did not then apply to ‘the ‘Township 


‘Court as the’ Township Judge was not at’ Headquarters. 


1 can firid nothing‘n ‘the record: to-suggest that ' this 
was aot.a true* statement’ of what happened. “On ia 
‘point’ the “learned - District” Judge remarks that ‘“‘a 


“application for stay of sale‘was not made to the Town- | 
“ship Court because the’ Township’ Judge was away but. 
“such an application ‘might ‘easily - have ‘been “made “to - 
“this Court because I-was at Headquarters. ‘No objec- 
-tion was made to any ‘Court by’ Maung Kyi. He-in 
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fact did nothing.” “Itseems to me very ‘doiibtful . 


“whether’-if Maung: Kyi only knew of’ ‘the sale on ‘the 


‘day6n :which it took -place~an- ‘application ’ to ‘the 
District “Court “which~ was not the Court that had 


~ ordered “thes'sale wf the boat would ‘have ‘been of any ~ 
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avail, and I can find no suggestion in the proceedings 
of the case that this point of negligence on the part’ of 
the petitioner was ever raised. It was not - included 
in the issue.and was not mentioned in the written 
statement filed by Abdu! Ganni. The other two 
respondents do not seem to have filed written state- 
ments. It was held in the case of Mohanund Holdar 
v. Akial Mehaldar (1) that in a-sale of -moveable 


‘property under a decree of Court all that was sold was. 


the right title and interest of the judgment-debtor and: 
that the real owner, if not the judgment-debtor, could’ 
bring a suit to recover the moveable. property or: its 
value against the debtor. The correctness of: this: 


_ decision does not seem to have been questioned and 
although. that was not the question directly in- issue. 


the general: principles set forth therein were approved: 
in the case of Maung Tun and one v. Ma Ngan (2); 
I think it may then be taken as settled law that in> 
a sale in execution of a decree there is no warranty’ 
of title whatsoever and that nothing is: bought except» 
the right title and interest of the judgment-debtor, 
The right: title and interest of the real owner remains: 


unaffected, and he is entitled to recover the boat 
‘from the auction-purchaser in the same ‘manner as 
_ he would be entitled. to recover from the .judgment-: 
‘debtor. . It might of course, be the case that although 
‘the owner is entitled to recover the boat the circum:' 
stances are such that he would be. estopped from. 
exercising his ‘right jand it is apparently on this. 
ground that the District ‘Court: refused - to. ‘give -.a’ 
decreé in ‘this case: against Maung Po Chit. But as. E 


have said, this question ‘of estoppel was never. pleaded® 
and the evidence on whch it was found. that: 
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description. On the pleadings and evidenee in this 
case it appears to me that the plaintiff was entitled to 
recover the boat from Maung Po Chit. The question, 
however, arises whether there is sufficient reason for 
interference in revision. The leading case in Lower 
Burma on this point is the case of Zeya v. Mi On 
Kra Zan and one (3). It was at one time suggested 
that this decision had been over-ruled by their Lord- 
ships of the Privy Council in the case of T. A. Bala- 
krishna Udayar v. Vasudeva Aiyar (4), but it was 
decided by a Bench of the late Chief Court -in the 
case of Babu Goridut Bagla v. Babu H. Rookmanand 
(5) that the correctness of the decision in Zeya’s 
case was not impugned in the Privy Council case. 
This Court has therefore the power to interfere in 
revision if the judge arrives at a conclusion of law 
or of fact without having considered. the law or a 
material part of the evidence, or by misunderstanding 
or erroneously recording the statements of pleaders 
or witnesses ; or when the method of arriving at such 
conclusion is illegal and irregular. Now, in the 
present case, the District Judge decided the: ‘case on 


a point of fact which was never raised in the plead- 
ings ‘or: at: all in the Trial Court by either: side. It’ 
seems to me that this - amounts to an illegal and. 


irregular method of arriving at a conclusion and there 


is good ground for its revision. It* has ‘been’ sug- - 


gested that the petitioner has suffered no injustice 
but I am unable to accept this view. If my view of 


the law is correct, he is entitled to recover the boat 


and have a decree against Maung Po. Chit. He has 
merely been given a money decree against Abdul 
Ganni and it is impossible to say that he does not 


thereby suffer very materially. I am of opinion that. 


(3) (1904) 2 L.B.R. 333. . (4) 22 C.W.N. 59, 
(5) (1918) 9 L.B.R. 263, : 


4 oS 


205 


1926 


MAUNG PA 
Vor 4; 
ABOUL.-.-- 
GANNI AND 
TWO, 


Brown, J. 


1926. 
| Mawxe PA 
res 
GANNI AND’: 
Two.: 


Brown, J. 


INDIAN. LAW: REPORTS. [Vou IV 


a good case for interference on. revision has. been. 
made out: 

As regards. the feapandont. Budi Zama, I agree 
with the learned District Judge that. the petitioner: 
has established no case. He was acting merely as. 
the agent of Maung Po Chit and is. not liable in any 


way to the plaintiffs. 


As regards the value. of the Got tte’ ica 
does: not seem. very conclusive. and: I think the value: 
placed on it by the District. Judge; Rs. as aes es 
accepted. 

One.of. the: principal grounds for revision, is. “thak 
the District Judge ordered. the. plaintiff to pay‘ all, 
costs. in the, suit. Whether there. would. be. sufficient, 
reason’ to. interfere as. to this order. of the . District: 
Court alone it, is not necessary. for. me to decide... 
If a decree be given against Maung. ‘Po. Chit, it 
follows. that the order directing. the plaintiff to pay: 
Maung Po Chit his. costs must be set. aside. I set: 
aside the. decree of the. District. Court. and. pass: 


“a decree in. favour: of the. petitioner against the: 


respondents, Abdul Ganni:and Maung Po Chit, for 
the return: of. the. boat or its value, Rs, 380. The: 
respondents, Abdul Ganni and Maung Po Chit, will 
pay, the costs. of the plaintiff in all three Courts. 
The. suit, as, against: Budi Zama. is dismissed: and the 


~ petitioner.will. pay his. costs in all three Courts. ; aes 
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APPELLATE CIVIL. 


' Before Mr. Justice Heald and Mr. Justice Chari. 


MAUNG PO KIN’ anp ONE 
ae ed 
MAUNG TUN YIN anv tTwo.* 


Burmese eae Law—Remarriage of surviving parent—Right of children to. 


claim partition. 

‘Held tliat; at Burmese Buddhist Law, the eldest child, .on. the remarriage of 
the surviving parent, becomes entitled to a quarter share in, the joint estate of; 
the parents, if he or she has not already taken a share as Orasa. 

- Held-also, that on such remarriage, the younger’ children become entitied 

. Collectively.to a quarter share of the joint estate of. the parents. 


Ma:E Hmyin v. Maung Ba Maung, 2 Ran. 125; Ma-E. Mya v. U Pe Le, 
. 3'Rait. 281 | Ma Thin: v: Ma Wa Yon,2 U.B.R: 255; Ma.Tok v. Ma U Le; 
1 Ran: 487; Maung Hlaing v. Tha Kado, P.J.LB. 65 ‘Shwe Ywei v. Tun: 


; Shein, 11 L.B:RY 199—referred to. 
Kinwun Mingyi’s Digestreferred to. 


Ko Ko—for Appellants. 
E Maung. (1)—for Respondent. 


c- 


: _ HEAL, ’ ].—This- judgment . ‘deals. with appeals, . 
Nas: 31 and. 92 of 1925 of this Court. amnien _ arise, : 


out “of the same suit. 


It’ appears that. one. Myat Kyaw died. in “t917. 


leaving a: widow, Ma Than, and three minor children, 
Po Lwin, Po Kin and ‘Ma Ma. Gyi. A few months 


later. Ma Than married. again and went ‘to live with- 


her“new husband, taking with her Ma Ma Gyi, who 


was a small baby. She left Po Lwin, and Po Kin, 
who were mere boys, in the family. house, where. her, | 
‘step-father, Tun Min, was also living.. Myat Kyaw’ s 

brother, Tun ¥in, at Tun Yin’s wife, Ma Dwe. ‘Byu, 






took.. possession of all: the propert 


Kyaw veneer. the house, They, attempted, to, ‘& ! - 








chal Fist Appeals, Nos. 3x and OF of 1925. 
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_ possession of the house also, but Po Lwin and Po 


Kin are apparently still living there. 

Myat Kyaw’s eldest child, Po Lwin, who has now 
come of age, claims to recover the property and the 
profits thereof from Tun Yin and Ma Dwe Byu for 
himself and his minor brother and sister. They 
allege that when their mother left the house to go 
and live with her new husband she relinquished her 
interest in the property to them, and therefore they 
claim the whole estate from Tun Yin and Ma Dwe 
Byu and join their mother also as a defendant. 

Tun Yin and Ma Dwe Byu say that the children. 
have no right to sue, because under Burmese Bud- 
dhist Law Myat Ryaw's widow; Ma Than, succeeded’ 
to his ‘entire estate to the exclusion of her children, | 
and because she made over the whole estate to them 
in satisfaction of a debt of Rs. 3,850, due to them 
by Myat Kyaw. 

Ma Than supports her childcents claim except that- 
she denies that she gave up her interest to them and: 
claims that she is still entitled to a share of the 
estate. 

The lower Court fend that Po Lwin, as being’ 
the eldest son,’ was entitled to.a quarter share of 
the estate, but, on the strength of a ruling which: 
was inapplicable to the circumstances of this case, 
held that the two younger children were not entitled 
to any share. It also found , that Tun Yin and Ma: 
Dwe Byu failed to prove that Ma Than had trans~ 
ferred the property to them in satisfaction. of a ae 
due by Myat. Kyaw. ts oh 
' The two minor children, Po Kin and Ma Ma Gyi, 


‘appeal against the finding that they are’ not entitled 


> to any share of ‘their father’s estate and allege’ that 


_by reason . of. their mother’ s remarriage they . are 


~ entitled to a ‘quarter share ‘between them. 


7 Von, [V] RANGOON SERIES. 


Tun Yin and Ma Dwe Byu appeal against the 


finding that they failed to prove Ma Than’s transfer 
of the property to them, and against the finding 
that Po Lwin is entitled to a quarter of the estate, 
They also appeal against the assessment of mesne 
profits and they oppose the minor children’s claim 
o be entitled to a quarter of the estate. 

On a perusal of the evidence I am not prepared 
_-to sinterfere with the lower Court’s finding that Tun 
“Yin and Ma Dwe Byu failed to prove the transfer of 


the estate to them. It seems probable that they~ 


had a claim of some sort against Myat Kyaw and 
that was why they were allowed to take posses- 
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sion of the property, ,but Itheir evidence as to the. 


nature or amount” of that claim - is obviously 
untrustworthy and they have certainly not proved 


that the 'arrangement under which they entered. into 
possession of the property was such as would con- 
stitute a good defence to the children’s suit for: 


possession, supposing that the children are heirs of 
their father. 


As for the question: whether the children are heirs 


‘the authorities cited in the case of Shwe Ywet ae 


Tun Shein (1) show that, if the mother remarries 


after the death of the father; the eldest son, even 


though he was not old enough to be ‘ ‘auratha oat 


the time of the father’s death, becomes entitled to a. 


quarter share of the joint. estate on his. mother’s 


remarriage, That view of the law was accepted, by. 


a;Bench of : this Court in the case of Ma Tok v. 
Ma U Le (2), and by a single Judge’ in ‘the case of 
Ma E Mya. v. U Pe Le (3) and I ,see no reason ‘to 
doubt its correctness. oe 





ay “aga ELABRY 199/08 ay. bas) 1 Ran.’487 < 
(3) (1928) 3 Ran. 281. 
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The: ieetion of the rights of the younger children 
on the remarriage of the surviving parent did not 
arise for decision in Shwe Ywet’s case but the. 
authorities on the subject were cited therein. From 
those authorities it will be seen that there is 1 passage 
in Vilasa, one of the earliest of the Dhammathats,. 
which says that on the death of the. father the 
mother. should divide the substance of. the estate 
with the. children even. though she does not. marry 
again. There is a similar passage in. Vannana, In 
Mahayazathat there is a passage which says that 
where the.widow marries again she should give. ‘half: 
the estate.to the children. The Panam says. that. if 
after the death. of either parent the survivor, marries, 


again. the. inheritance is to be divided. The Atta-’ 


sankhepa, which. was_ the latest ‘compilation of 
Burmese. Buddhist law. made. in the time of the 
Burmese. kings, clearly gives the children. a right. to 
half the estate if after the death of either parent. 
the survivor. marries. again, in cases where there is- 
no “auratha," as is the. case here. It is permissible: 
to refer to. these Dhammathats because on this point. 
the Manugye seems to be obscure and the text.is almost: 


_ certainly defective. As was said in the. judgment 


under consideration, these authorities seem’ to show: 
that “as early. as the 12th century there was a- 


tendency. towards a general partition of the estate: 
between the surviving. parent and the children on_ 

the. death of one parent and that that tendency was. - 
much. more’ pronounced) by the middle. of the. 17th, oi 
century when. the author: of Yazathat, although he. gave : 


the ancient , rule, nevertheless said. that equal. partition, : 


to be made when the © surviving parent - remarried. . 


‘The’ same tendency: is seen in the Vannana, late. 


in the Ath: century, and ing: thee Attasankbepa of. 


Vou. IV] RANGOON. SERIES. 


ihe 19th century, and from my. experience of. awards 
‘af Burmese arbitrators and of family arrangements 
which have come under my notice in this Court, 
[ am of opinion that the present custom. is for 
the estate to be equally divided betweem the children 
aud the surviving parent who. remarries, This 
principle of equal division was adopted in the case 
of Maung Hlaing v. Tha Kado.(4) and was men- 


etioned in the Full Bench case of Ma Thin v. Ma. 


Wa Yon.(5). In the case of Ma Tok v. Ma. U Le (2) 
it was assumed that a half share goes to the children 
by. the. deceased parent. on the remarriage. of the. 
_ Survivor, and in the case of Ma.E. Hymin v. Ba. 
Maung (6) it was. said that, “the ordinary’ rule’ of | 
Burmese Buddhist law is that. the widow, succeeds. to. 
her husband’s estate to the exclusion:of all her children, 
except the auratha, if there.is an auratha,. and. that. so. 


long ‘as the mother is alive. and. remains. unmarried, 


no child of hers, except the. auratha, can. claim any, 
share of the property left by their father.” . 

In these circumstances I am of opinion: that it.- 
should be taken as the rule of Burmese Buddhist: 


_law not only that the eldest child, if he. or: she has. 


not. already. taken a quarter share of the joint estate. 
as auratha, becomes: entitled. to a. quarter. share of. 
that estate on the remarriage. of the surviving parent,’ 
but also. that the . childfén, other, than the eldest, 
child, similarly become. entitled to a quarter share in: 
the joint estate. on the. remarriage .. of the. surviving: 
parent... 

On | this. finding I. would hold, that the three 
children, Po, Lwin, Po. Kin. and Ma, Ma, Gyi,,. on, 
their. ‘mother's. remarriage, became; Reits, of, their. 






ik PIL. a 6) 4994) 2, LBR. 285, ae a 


(6) (1904), 2, Ran. 125, 
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Pies father, -Myat Kyaw, and were entitled half the joint 
Mavne'Po estate, 
et *~—-:«T_ would therefore find that eS appeal of Po Kin 
Matne TON and Ma Ma Gyi must succeed. 


, YIN AND 
TWO, - I have already dealt with the claim of. Tun Yin 


Heatp,J. and Ma Dwe Byu that the estate was transferred to 
. _them by Ma Than, and with. their objection that the 
children were not Myat Kyaw’s -heirs and so were 
not entitled to bring the suit. | : 

The only objection which remains to be’ considered 

is that relating to the assessment of mesne profits. 

On the evidence I am satisfied that the assessment. 

was fair.and that the rate of interest allowed was 

_not excessive. I therefore see no reason to ‘interfere. 

‘The appeal of Tun Yin and Ma Dwe Byu should 

in my opinion be dismissed with costs, 

_ On the appeal of Po Kin and Ma Ma Gyi the 
decree of the lower Court should be altered: into a 
decree in favour of Po Lwin, Po Kin and Ma Ma 

-Gyi for half the estate as set out in that. decree. 
I note that if, as seems to be the case, Po Lwin, 
. Po Kin and Ma Ma Gyi are in possession of the: 
‘house, this decree is not to be interpreted as giving 
Tun Yin and Ma Dwe Byu a right to.a half interest 
in the house. This judgment does not give them 
_any interest in any of the property. Only ‘the three 
children have sued for their rights in respect of the 
property and therefore only their rights are decreed.: 
If their mother, Ma Than, desires to claim her share 
_ of the property she must ‘do so in a separate suit, 

Tun Yin and, Ma Dwe Byu should pay the costs | 
of Po Lwin, ‘Po Kin’ and Ma’ Ma. Gyi on Rs. 627- 8" 
- as ‘representing half the value of thé land which was: 
holding: No: -25--of - 1914-15; ~plus~ “Rsy- -1,275 as. repre- - 
‘senting a quarter” of. the. value ‘of the land which | 

| was ‘ hetding No, ‘26 of. 1914- 15, plus Rs. 200 as: 


VoL. IV] RANGOON SERIES. 


<épretenting half the value of the house and a quarter 
of the value of its site, plus'Rs. 5,535 as representing 
half the mesne profits, that is on Rs. 7,637-8, in the 
Trial Court.. They should also bear all the ‘costs of 
Po Lwin, Po Kin and Ma Ma Gyi in this Court, 
the costs in the two appeals to be calculated and to 
be payable. separately to Po Lwin in the one case 
-and.to Po Kin and’ Ma Ma Gyi. in the other. 


The Court-fees: which would have béen’ payable 


by Po Lwin, Po Kin and. Ma Ma Gyi in the: suit, 


and by Po Kin and Ma. Ma Gyi in appeal No. 92, 


if they had- not been allowed to sue and appeal as 


paupers, should be calculated and should be payable 


by them to. Government, being a first charge on 
their share of the.estate, but court-fees on Rs. 250 


as representing half the valuation of the’ lands for. 


purposes of Court-fees, plus Rs. 75 as representing 


‘half. the value of the house plus Rs. 5,538, aS 


representing half the mesne profits should be entered 
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in the decree as payable by Tun Yin and ‘Ma Dwe — 


Byu to Po Lwin, Po Kin and Ma Ma Gyi in respect. 


of: the suit; and Court-fees on Rs. 2,892-8 should 
be entered in the decree as payable by Tun Yin and 


Ma Dwe Byu to Po Kin. and Ma Ma — in* — 


of appeal No. 92. 


~A copy of the decree” will be eae 6 inst 
Collector under the provisions of Order XXXIII, 


Rule” 14, read with Section’ 107 (2) of the Code. 


“Chany, j—1 concur, . 
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‘APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt, B.C. Chref Justice, and Mr. Justice Carr. 


M. V. A. L. VISWANATHAN CHETTYAR 
v. 
MA AYE AND THREE OTHERS.* 


Civil Procedure Code (Act V of 1908), Order XXXIV, Rule 1—Person claiming 
morigaged property adversely to mortgagor not a proper party—Pararmount 
title, question of, not relevantin a morigage suit—Extortionate bargaiis, 

° when Coitrt will relieve—Undue influence—Usurious Loans Act {X of {1918}. 
Held that to a suit to enforce a mortgage, persons claiming under a iitle 
adversely to that of both the. mortgagor and the mortgagee are not proper 


’ parties and the claims of'the person so claiming adversely ‘cannot be adjudicated 
:4in the mortgaige suit. | 


Held further that; where the Usurious Loans Act, 1918, does not apply, the 


‘Court will not, in the.absence of undue influence, give relief to parties who 
“have with théir eyes open entered'into extortionate bargains. 


Bhagirathi Das v. Balesiwhar Bagarti, 41 Cal. 69; Jaggeswar Dutt v. 
Bhuban Mohan Mitra, 33 Cal. 425 ; Kirti Chunder Chatterjee v. J. J. Atkinson, 


“10° C:W:N. 640 ; Mackintosh v. Wingrove,. 4 Cal. 137 ; Radha. Kitnwar v:-Reoti 
- Singh, 43 V.A. 187 ; Rani Sundar Koer vy. Rai Shain Kishen; 34 4.A:9 ; Umesh 


Chandra Khasnavis v.-Golap Lal Mustasi, 31 Cal. 233—followed. 


A. B. Banerji—for Appellant. 
S. T. Leong—for: Respondents. 


RUTLEDGE, C.J., AND CARR, _j.—The plaintiff” 


-appellant sued on a deed of mortgage executed -by 


Ma Hlaing, deceased, The defendants were her legal 
respresentatives, ‘namely her husband and children. 
They contended that Ma Hlaing was not the sole owner 
of the . property mortgaged but that her husband; Ko 
Tha Gyaw, was co-owner with her and that his interest 
was one-half. The second :and third issues were 
framed on this point and it is stated in the judgment 
that though the plaintiff's advocate at first agreed to 
these issues he afterwards objected to them, but his: 
objection was over-ruled. On what ground it was over- 
ruled is not stated. ~ 





* Civil First Appeal No. 15 of 1926. 
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‘The learned Judge found that Ko Tha Gyaw was 
iti his own right- the owner of a one-half share of the 
property and gave the plaintiff a mortgage’ decree 
aver only Ma Hlaing’s undivided one-half share. in 
the property. 

Ife also allowed interest only at a rate lower te, 
that agreed upon ancl allowed interest only at 6 per cent. 
per annum from date of decree to date of realization. 


i Plaintiff appeals. Grounds 1, 2 and 4 are on the. 


aitisstion: of interest to be allowed and se be. dealt 
with later. 


Ground 3 is that the Trial-Court erred in pding 


into the question of paramount title. 


The contention is that Rule 1 of Order XXXIV'oE. 


the Civil- Procedure Code does not mean that: persons 
who have or claim-to have dn interest in the property 


adverse to the interest of the mortgagor -must ~be 
joined as parties to’a suit relating to the «mortgage. - 
What it means is that persons‘ who ‘have'‘an interest. 
through the mortgdgor and are thus interested’ in the: 
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equity of redemption must be so’ joined. ‘The title of - 
#he mortgagor to’ the property which he has purported | 
the mortgage cannot. be investigated in a “swit-on - 
the -mortgage.: The decree when ‘passed’ will be. 


effective only. against such ‘interest as ‘the mortgagor 


had atthe time -of. execution of’ the mortgage, or’ Has 


since - acquired so as to render that interest stibject .. 


to: the mortgage under section 43 -of the 'Transfer “of 


Property Act. On a sale under the mortgage only © 


such interest will pass to the purchaser -and - any 
interest which a third party - holds - adversely to the 


mortgagor. will not: be affected. Such’third party has,. 


therefore,“no interest'in the mortgage. “security ‘or the 
right’ ‘of redemption:and should ‘not: be’ ‘joined ‘'as “a 


party’ tothe’ suit either’ by. the inortgagee - or at: his” 


own instance. 
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1926 pe are af opinion that this contention must 
-u.wa.L. prevail. Formerly this subject was, dealt with in 
Seek section 85 of the Transfer of Property Act as 
Ommrrrae follows :—‘‘ Subject to the provisions of the Code of . 
mx.axe ano Civil Procedure, section 437, all pérsons. having an _ 
ouret. ~—interest in the property compriséd in a mortgage 
Ruseper, must be joined as parties to any suit ‘under _ this. 
cJ.anD chapter relating to such mortgage, provided that the. 
CarR, - J. ae : ee ower , 
plaintiff has notice of such interest.” _ : 
_ The meaning of this section. was vefy exhaustively”: 
‘discussed: by.a Bench of the Calcutta High Court in’ 
Jaggeswar Dutt vy. Bhuban Mohan*Mitra (A). ‘The: 
‘decision is sufficiently set out. in the -head-note to, 
the report, which may be reproduced here, as it is: F 
very - -relevant: to. the: present. suit. It. runs :— ee 
- “To a suit -to enforce a mortgage, pérsons edeimniais 
under a title adverse to that. of. both the mortgagor 
and the MOLL SAEER: are not. proper parties, . 
The term ‘property comprised in a mortgage? 
in section 85 of the Transfer of Property Act -means:’ 
not the physical object but the interest therein which. 
the mortgagor." is competent: to: transfer by. way of 
mortgage at the date of the transaction. .. er 
The ordinary rule is that a plaintiff. mortgagee: ; 
cannot be allowed so-to frame. his suit as to ‘draw: 
into controversy the title of a third party who. is in- 
no way connected with the mortgage and who has. 
set up a title - paramount to that of the mortgagor 
and mortgagee. sa Bee 
Under sections 44 and 45 of the fein Prseak e 
Code. causes of action of this description cannot 
e joined in .a suit: to enforce: .a mortgage: .--_: : 
_The rule is not ‘one of convenience merely anid’ 
the fact of the’ question of such title being -deter-: 
: mined by: the. Court of first instance in breach’ of the: 


im) (1906) 33 Cal. 425. 
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rule does not. preclude a Court of appeal ‘fam 1926 
reversing the decree. M.V.A.L. 


rn ‘s ; Viswa- 
The question, however, is not one of jurisdictién, NATHAN ° 


"and where in a mortgage suit a question of paramouiit ceerrsek 
_ title raised. by ‘a defendant is decided without a AEE 
objection’ neither party can ask for a reversal on thé "*oTHERS: 
ground that the issue was not Bepetly triable in the ‘Rimisper’ 
action.” ~ oars 
. Other High Courts took a “different view of the. 
‘question: But-when the present Code of Civil Proce-. 
dure was enacted in 1908, section 85 of the Transfer 
oe Property Act-was repealed and Order “XXXIV, 
Rule 1, took its place. This is differently. worded; 
“as follows : :-— Subject to the provisions of this Code, 
all. persons having: an- interest either in the mortgage 
* security or-in the right. of redemption shall be joined 
_as-parties to any suit relating to the mortgage. 
Explanation. <A: puisne . mortgagee may sue for 
foreclosure or for sale without making the prior 
‘ mortgagee a: -party to the suit and a prior mortgageé 
need not be joined’in a suit to redeem a pe ape 
mortgage.” e 
‘There seems ‘to be no. .room for ‘doubt’: -that’ ‘in 
‘giaking this:change of wording the Legislature intended 
to.-adopt.-the view of the law enunciated by the 
learned Judges of the. Calcutta High Court in the case _ 
quoted, which is very clearly set out on pages 432- 
433-of the Teport. On the latter page the learned 
Judges said, “ For precisely the same’ reason’a prior 
incumbrancer- who is in no way interested in the 
-puisne mortgage arid against. whom.no relief:is claimed 
‘is not a necessary party to:a suit so-framed.” ‘This 
has been embodied in the Explanation to the Rule. 
The case of BhagirathiDas v. Baleshwar Bagarti (2). 
was ‘decided ander the present law and i in it the learned. 









ee (2) (1914) 41° cal:-69. * 
47: Sra 
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Judges accepted the interpretation given in Jaggeswar 
Dutt's case (1) saying, on pages 77-78 of the report, 
“The present plaintiff was brought on the record as 
an.alleged transferee of the equity of redemption from 
the mortgagor, and the obvious object of the mortgagee 
was to give him an opportunity to redeem. He took 
up the position that the mortgagor had no title what- 
soever to the property, which belonged to himself: 
Under these circumstances he was ecsied discharged 


ye from the suit.” 


‘In the case of Radha eee Vv. - Reoti Singh (3) 
the present question was not directly before the Privy 


-Council but certain remarks made-by their Lordships. 
. 'éar directly on. it, and, even if obiter, aré. sufficient 
to indicate the view taken by their Lordships: After 


setting out that the mortgagees. sued. to enforce their’ 


~ mortgage the judgment says—‘ They. made: as parties 


to the suit, not merely the people who claimed under the 
mortgagors, but also certain - people who had set up 
‘adverse claims to the mortgaged property, among whom 
the appellant was one. Their Lordships. think that 
this joinder of the parties was irregular, and that it 


could only tend to confusion.” Other passages in. the 


judgment go to show that the view of their Lordships 


“was the same as that taken by the Calcutta High 
Court. 


We are satisfied that. the law as it stool: then was 


"correctly © expounded in the judgment of the Calcutta 


High Court and that under Order XXXIV, Rule 1; of the : 
Civil Proceduré Code; the law still remains ‘the same. 
- Some slight co mplication is introduced inito this 


ease bythe fact that’ Ko Tha Gyaw was properly 


joined as a defendant. in his capacity ‘as’ a legal 


‘Tepresentative of the mortgagor, Ma Hlaing. But hé was 
cai in fact joitted asa defendant. ii his own right 


~ GB) (1916) 43. LA. 187 5. : (1926) 38 All. 48. 
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and when he claimed in his own right to have an 
interest in the property adverse to that of Ma Hlaing 

- the claim was one upon which the Court should. not 
have adjudicated. Objection was in fact taken before 
the issues on that claim were tried and we are of 
opinion that the Court should have upheld that objec- 
tion, even though it was not made until after the 
issues had been framed. 

_ Coming now to the question of interest it is 10 be 
noted that the Usurious Loans Act, 1918, does not 
apple to this suit, since the loan as Aedied before 
that Act commenced [s. 2 (3)].. The learned Judge 
‘did not in fact purport to apply that Act. It appearéd 

"that the mortgage loan of Rs. 500 was made up of 
Re 300 lent on an earlier mortgage of the same 
: property with accumulated interest at 4 percent. per 
mensem, The rate of interest fixed in the mortgage 
in suit was 3 per cent. per mensem. The plaintiff had 


received interest aggregating Rs: 619. On these’ facts 


the learned Judge held that the rate of interest was 
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uncoriscionable for money lent on a registered mort-_ 


age of immoveable property in Rangoon. He took 


_ into. consideration also certain conduct of the plaintiff 
“Which he considered unsatisfactory, but which’. seems 
“to us irrelevant to this question of interest. He reduced 


_the rate of interest to 1 per céfit. per tnensem—“ the. . 
: ordinary rate charged by firms of standings in Rangoon | 


_ on ‘the mortgage of immoveable property.” He quotes’ 
“fo. authority for his order and seems to have acted 


on gerierdl considerations. It.may be noted also: ‘that. 


“neither party led evidence as: ie , Propriety, of the 
“fate of interest. 


' The « qiiestion whether thé’ Cotirt’ can. “tehige 16. 


“enforce the agreement between’ the parties depends on 
- whether the contract. was: induced by undue influence 
{section 16, Coritract’ “‘Act)."” We have ere nio‘allégation 
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of any such undue influence nor any evidence on which 
we would base a finding that there had been such 
influence. There is nothing to show that Ma Hlaing 
was not aware of what she was doing or that she 
did not enter into the contract of her own free will. 
There are therefore no grounds on which the Court 


‘can interfere to reduce the rate of interest. On ‘this 


point Walsh on the Usurious Loans Act, pp. 55 et seq.,. 
may be referred to and we would mention — in 
particular -the cases of Mackintosh v. Wingrove (4),. 
Umesh Chandra Khasnavis v. Golap Lal Mustasi (5), 
Rani Sundar Koer v. Rai Shari Kishen (6) and. SN 
Chunder Chatterjee v. J. J. Atkinson (7). shake 

The effect of these decisions is that in the sosence: 
of undue ‘influence the Court will not give. relief. to. 
parties who have with. their eyes open entered into- 
extortionate bargains. That is, of course, a statement 
of the law as it was before the enactment of the 
Usurious Loans Act and as it still is in cases to which: 
that Act is not applicable. oo 7 

We therefore allow this appeal and set aside. ‘the. 
judgment and decree. of the Court below, Instead 
we grant the plaintiff-appellant a decree in*the terms: 
‘of the mortgage deed for the amount claimed in. his 
plaint, with further interest at the contract rate—3° 
per cent. per mensem—from the date of institution. of 
the suit until the date fixed for payment and with further. 
interest at 6 per cent. per annum from. that. date until 
the date of realization. We do “not consider: it 
necessary in the circumstances ‘of the case to allow 
a higher rate than this... 

The respondents-defendants will slag “fay” the. 
angle ellant’s costs in the Court Below anal in 
this appeal... ..., ? ihe 


(4) (1879) 4 Cal. 137. yrs 34 uA, 9 #34 Cal. 150. 
(5) (1904) 31 Cal. 233, (7) 10 C. WIN, 640. 
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This decree is against the defendants-respondents 196 


as legal representatives of the mortgagor, Ma Hlaing, MV Ack 


deceased. NATHAN 
CHETTYAR : 


Vv. 
MA AYE AND 
THREE: 
OTHERS. 
RUTLEDGE, 
C.J., AND 
Carr, J. 


“APPELLATE CIVIL: 


Before Sir Guy Rutledge, Kt, KL, Chief Justice, and Mr. Justice Maung Ba. : 1926 : 
SAKEENA BIP4 anD OTHERS . May 25. 
y, 


C. STEPHENS* 


i Appeal, right of a substantive right and not one of mere Sricatunelede. 
retrospective effect of legislation regarding substantive rights, unless expressly 
or by necessary implication provided—Memorandum of appeal may be 
treated as application for revision, where appeal does not lie—Deciding ..a 
suit on personal inspection by the Judge, ignoring the admissible evidence on 
record an irregularity—Rangoon Rent Act (Burma Act IX.of 1925), section ~ 
‘12... Rangoon Small Cause Court Act (Burma Act VII of 1920), section 25. 

Held, that a right of appeal from the decree of the lower Court tothe Court 
of Appeal i is not a mere matter of procedure but is a substantive right. 


Held, further, that ‘legislation which provides a right of appeal, unless 
made retrospective either expressly or by necessary implication, cannot 
.affect suits which were already instituted before the Act comes into. force 

..aS granting the right of appeal is granting a substantive right. 

Held, further, that in proper cases, the High Court has power to treat 
‘2. memorandum of appeal where no appeal lies, as an application for 
‘revision, either under section 115 of the Civil Procedure Code or, when 
applicable, under section 25 of the Rangoon Small Cause Court Act. Where thé 
Judge failed to consider the evidence, on record atid based his findings --on 
his personal inspection of the subject matter of the suit, held that the 
‘procedure | adopted was illegal and materially irregular and that his. 
decree was’ not according to law: within the sr ina of section 25 of the . 


Rangoon Small Cause Court Act. if 


Rartgkrishna Iyer v. King-Emperor, 48 Mad. 625—referred io. 








bd Civil Miscellaneous Applications 34—36 of ae arisi mE out of Special Civit 
First Appeal No. 250 of 1925." 
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- Attorney-General v. Sillen, 11 English Reports 1200; Colonial Sugar 
Refining. Co. v. Irving, (1905) A.C. 369; Meshedee Khan v. Mahomed Azim, 
5L.B.R. 148; Mirali Visram v. Sherif Déwji, 36 Bom. 105 ; Rajak 
Venkata Ramayya v. Veeraswami, 41 Mad. 554—followed. 


Jogodamund Singh v. Amrita Lal Sircar, 22 Cal. 767—distinguished. 


Dadachanji—for Applicants. 
Campagnac—for Respondent. 


RUTLEDGE, C.J., AND MaunGc Ba, J.—This is an 


application for a Review of the judgment passed by 


this Court on the 23rd March: 1926, in Special Civil 


_ First Appeal No. 250 of 1925. 


~The point urged in eee of the review is that 
at the time the suit was filed, viz. 1st August 1925, 
no appeal lay in such a suit to the High Court. 
On the Rangoon Rent Act coming into force on 
Zist November 1925 a right of appeal is given by 
section 12, which states that “an appeal on law and. 
fact shall lie to the High Court from any decree 
or order made by any Judge of the Rangoon Small 
Cause Court in any suit for the recovery of. possession. 
of any premises to which this Act applies.” Judgment 


-was not passed by the Small Cause Court till the 


7th December 1925 when the plaintiff’s three suits 
were dismissed. 
On behalf of the applicant it is urged that 


legislation except as to matters. of procedure, can 
only be retrospective if made so expressly or by: 


necessary implication. Admittedly it is not expressly | 
made retrospective. Neither is there any implication 
that it is made retrospective. either from the wording. 
of section 12. or any other part of the Act. The : 
giving or taking away a right of appeal is a sub: 


. stantive right and .cannot be classed. as. a matter 
of procedure. And reliance is placed on the deci- 


sion of the “Privy Council ‘in the case of Cotonial 
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Sugar Refining Co. v. Irving (1) and Meshedee Khan 
_v. Mahomed Azim (2). In the former case a suit 
- Was pending in the Supreme Court of Queensland 
when the Australian Judiciary Act was passed pur- 
porting to take away the right of appeal to His 
Majesty in Council and allow in lieu thereof an 
appeal to the Federal High Court. In delivering the 
judgment of their Lordships of the Privy Council, 
Lord Macnaghten observes : “ As regards the general 
principles applicable to the case there is no contro- 
versy. On the one hand it was not disputed that if 
the matter in question bea matter of procedure only, the 
- petition is well founded. On the other hand, if it 
-be more than a matter of procedure, if it touches a 


right in existence: at the passing of the Act, it was. 


conceded that, in accordance with a long line of 
‘authorities, extending from the time of Lord Coke to 


the present day, the appellants would be entitled to 


succeed. The Judiciary Act is not retrospective by 
express enactment or by necessary intendment. And 
therefore the only: question is, was: the appeal to 
His Majesty in Council a right vasted in the appellants 
at the date of the passing of the Act, or was it a 
mere ‘matter of procedure? It seems to their 


Lordships that the question does not admit of doubt. 


To deprive a suitor in a pending action of an appeal 


_to’a superior tribunal which belonged to him as of 
right is a very different thing from regulating pro- 
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cedure. In principle, their Lordships see no difference 


‘between abolishing an appeal altogether and transfer- 


‘ing the appeal to a new tribunal, In either. case, 
hg tights contiray 
statutes are 










there is an interference with existi] 
to’ the well-known general. principa 
not to be held to act retrospectiv 
intention to that effect is manifested.'” 
“= @) LAR. [1905] A.C. 309. (2) WO SLBR. 148. 


fens a clear 
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It has been urged that this case is distinguishable 
from the present inasmuch as in that case it was sought 
to take away the vested right of the subject to appeal to 
the King in Council, while in the case before us a 
remedy by way of appeal is given and at the time it 
was given neither party could tell to whose advantage 
this remedy might accrue. Reliance has also been 
placed on behalf of the respondent on the decision of a 
Full Bench of the Calcutta High Court in Jagodamund 
Singh v. Amrita Lal Sircar (3). At page 778 however 
Mr. Justice Banerji observes: “As the creation of a 
new right in one class of persons is generally attended 
with the imposition of new obligations on or the inter- 
ference with vested rights of, other classes a law creating 
a new'right would in general be subject to the rule: 
against retrospective operations.” The learned Judge 
goes on to show that in the case before.him there is no 
interfering with any vested right of the decree-holder or 
auction-purchaser. As Lord Westbury observes in the 
Attorney-General v. Sillen (4) “The right of appeal i is 
only by statute. It is not in itself a necessary part of. 
the procedure in an action but is the right of entering 
a Supreme Court and invoking its aid and interposition 
to redress the error of the Court below.’ -We are 
consequently of opinion that the litigants had the vested 
right when the Rangoon Rent Act came into opera- 
tion on 21st November 1925 to have the decision of 
the Small Cause Court, treated as final so far as any, 
further appeal was concerned: and that on the decision 
of the case on 7th December 1925, the application of 
the provisions of section. 12 granting aright of appeal 
would be an interference with this vested right. This: 
was the opinion of the Bench of the Chief Court in 


_Meshedee Khan's éase (5 L.B.R., p. 148) where after 


quoting part of the dicta of Lord Macnaghten set out 
(3) (1895) 22 Cal: 767. (4) [1864] 10 H.L.C. 704 ; 11'Eng. R. 1200. 
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-above the learned “Judges remark “‘If the taking away 
of aright of appeal is not a mere matter of procedure, 
the giving of a right of appeal is equally not such a 
matter.’ On this point, we may refer to the judgment 
-of a Full Bench of the Madras High Court in Rama- 
krishna Iyer’s case (5) where the retrospective effect 
of an amendment of the Criminal Procedure Code was 
considered. 

We are accordingly of opinion that section 12 of 
the Rangoon Rent Act does not apply to suits pending 
at the time that it came into force. We must accord- 
ingly grant the review and set aside our judgment on 
the ground that no appeal lay to this Court. 

We have been asked, in case we take the view which 
‘has just been stated, to treat the appeal-as a revision. 
We are clearly of opinion that the Court has power to 
-do so [vide Mirali Visram v. Sherif Dewji '6) and 


Rajah Venkata Ramayya v. Veeraswami (7)|.Both- 
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those cases. proceeded on section 115 of the Code of * 


Civil Procedure. The power of revision of this Court 


in respect of the Small Cause Court is given by section - 


25 of Burma Act VIT of 1920 which is not limited to 
‘the three grounds specified in section 115,. Civil Proce- 


dure Code, This Court “ for the purposes of satisfying 


itself that a decree or order made in any case by the 
Court was according to law; may call for the case and 
‘pass such order with respect thereto as it thinks fit.” 
‘We. may add that the question of there being no appeal 


‘to this Court was never‘taken at the trial and was gad 


‘raised on the application for review.’ 
We are of opinion that the judgments and decrees 


-of the third Judge of the Small Cause Court are not . 


according to law.’ He failed to consider the evidence 


“of Mr. Clark Glover, the. Veterinary » Expert, and based: 


(5) (1925) 48 Mad. 625. (6) (1912) 36 Boma, p. 105. 
(7) (1918) 43 Mad. 554, at p. 559. ; 
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his finding cn a view of the premises. He sets out in 
his judgment a number of statements: of fact which are: 
not based on any evidence in the case, but on his view 
of the premises and on ex-parte and non-judicial 
enquiries on the spot. In so doing his proceedings. 
were illegal and materially irregular. 

On the evidence it is clearly established that the 
three respondents were the monthly tenants of the 
premises in suit and that the ownership of the premises. 
is vested in the appellant-plaintiff. The only question 
for consideration is :—Has the appellant-plaintiff satis- 
fied the provisions of the Rent Act that he bomd fide. 
and reasonably requires the premises for his own use? - 

In view of Mr. Clark Glover’s evidence, taking into 
consideration the very limited area—less than an acre 
and.a half with the land in suit—and bearing in mind - 
the number of cattle that appellant at present has, we - 


_ are of opinion that he bond fide and reasonably requires. - 


the premises for his own use. We accordingly set - 
aside the judgment and. decrees of the Small Cause | 
Court. There will be the usual decrees for ejectment-. 
with costs one gold mohur in each case. The order - 
will be that the defendant-respondents yield up posses-. 
sion of the premises in suit onsor before the 31st of. 
May 1926, otherwise they will be ejected therefrom. 
Each party will pay their own costs in this Court. 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Chari. 


MAUNG NI AND ONE 1926 
v. May 27,. 


MAUNG AUNG BA.* 


Provincial Small Causes Courts Act (IX of 1887), Second Schedule, Articles 15 
and 24—Specific Relief Act (I of 1887), sections 12, 21 (a); 30—Suit for pay- 
‘ment of money awarded by arbitrators whether manne from the juris- 
diction of Small Cause Courts. 


’ Held that where a reference has been made to arbitrators without the 
intervention of a Court and the arbitrators have passed thereon an award 
merely direcling a party or parties to that award to pay a sum of. money to the 
other party or parties, a suit to recover that money can be filéd in a Court of 
Small Causes under the Provincial Small Causes Courts Act, if the pecuniary 
conditions of section 15 of the Act are satisfied. : 


‘Bhajahari Saha Banikya v. Behari Lall Basak, 33 Cal. 881; Ganesha v 
“Dyala, (1877) P.R. 57 ; Miyaji Lall v. Partap Kummar, 42 All. 169; Po Tor: 
v. Ma Shwe Mi,3 U.B.R. 109; Simson v. McMaster, 13 Mad. 344 ; Suka 
Hajam v. Oli Mohammad Mea, 25 I.C. 826 ; Thirumurthy Chetty v. Karetbar 
“Chetty, 76 L.C. 843—followed. 


Kunj Behari Burdhan vy. Gosta Behari Burdkan, 27 Chi 486 ; Me 
Hla Gyi v. Seik Pyo, 1 Ran. 700—dissen ted from. 


This is a reference arising out of Civil Retain 
No. 119 of 1925; wherein Brown, J., being doubtful 
as to the correctness Of a previous decision of a_ 
single Judge of this Court reported at 1 Ran. 700, 
referred the matter to a Bech, the facts of the case 
appearing fully from the order of reference reported’ 
‘below. ir 
«The parties to this case had 'a dispute as to 
certain money claimed by the respondent to be due, 
and the matter was referred to arbitration. An award. 
was passed, and the respondent filed a. suit in thé 
‘Small Cause Court of Yedashe for the récovery of 
‘Rs, 40 which he claimed to be’ due to him undér the 


* Civil Reference No. 5 of 1926 arising out of Civil Revision No. 119 of 1925+ 
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award. The Trial Court found the award directing 
the petitioners to pay the respondent Rs. 40 to be. 
a valid award, and passed a decree in favour of the. 
respondent, The petitioners have now come to this 
Court in revision, A number of points have been. 
raised in the petition which have not been pressed 
before me seriously. The second ground is to the’ 


effect that the award was unenforceable when a _ suit’ 


on the same cause of action was pending. It does 


‘not however appear to be the case that sucha suit - 


was pending at the time of the award, and the cause 


. of action in that suit. was certainly ‘ot ike same as 


in the present suit. * yh: ; 
The next ground is that there -was* no. alia? 


reference at least as regards the second petitioner... It. 


appears that two deeds of reference were executed: 


According to the evidence of two of ‘the arbitrators: 


Ma Mi Gyi was present and agreed to the execution _ 
in her name of the second deed. Maung Ni Says - 
that she was present ‘when the first deed was executed; . 


; She has not offered herself as a witness. T can see: 
no good ground for interfering in revision with the 


finding of the Trial Court that the reference was 
binding on both the petitioners, The next . ground: 
taken is that the award is not binding because it is 
not the award of all the arbitrators. But the award: 
is signed by four out of the five arbitrators. and the 
reference provides for ‘a decision by.a ad in, 


the event of disagreement. 


On none of these. grounds am I pad to hold 
that there is any good. reason for interference, The: | 


remaining ground however raises a point which it is 


not so easy to decide. The contention strongly urged 
on behalf of the petitioners is that a suit to enforce - 
an award. must be regarded as a suit for specific © 


performance of a. contract, and that the present suit ; 
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was not therefore within cognizance of a Court of 
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Small Causes. If this contention is sound then the Maune N 


Trial Court in the present case was acting without 


AND ONE 
Vv 


MAUNG 


jurisdiction, and a good. ground for interference in une Ba. 


revision has been made ‘out. 

It was held by the late Judicial Commissioner of 
Upper Burma (U.B.R. III, 1917-20, p. 109) that a 
‘suit for the specific performance of an award was 
not a suit for the specific performance of a contract, 


and that when the award was for the payment simply 


of a sum of money less than Rs. 500, a suit 


for recovery of that money was’ within the cognizance 
of a Court of Small Causes. . This finding has however 
been dissefited: from in the case case of Ma Hla Gyi v-. 
Maung Seik Pyo (1). In that case a suit- had been 
filed .for compensation based upon an award © of: 
-atbitrators. It was held that this was a suit for the 


~ specific: performance of a contract and that it did not 


therefore. lie with the cognizance for a Smal! 


Cause. Court. That is an authority for the contention 
“that. the present suit was not within the cognizance 
of the Trial Court. The question was not discussed 


-at- length, and the reasons for the view taken were: 
not given in. Ma.Hla Gyi’s case. The decision was. 


apparently based chiefly on .the Calcutta case o- 
Kunj Behari Burdhan v. Gosta Behari Burdhan (2). 
In that. case it was pointed out that matters are 


referred to arbitration by agreement between the 


parties, and that as soon as an award is given there 
is an agreement between the parties that their rights. 


and liabilities would be regulated by the terms pre- 


viously’ ‘ascertained by the arbitrators. I do not wish 
to: suggest that that is not correct but - it. appears 
‘to: me. that there ‘is a further :point which requires. 





_(1) (1923) 1 Ran, 700, (2) 22. C.W.N, 66. 
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consideration before it can be decided that the 
present suit is a suit for specific performance of contract. 
The suit may be a suit based on and to enforce a 
contract, but it does not seem to me necessarily to 
follow that it is therefore a suit for the specific 
performance of a contract. A suit for money due on a 
promissory note is a suit based on and to enforce a 
contract, but I do not think that it would be contended 
that it was a suit for specific performance of a contract 


‘and therefore within the class of cases excluded from 


the jurisdiction of a Court of Small Causes by the 
provisions of Article 15-of the schedule tothe. Provin- 
cial Small Cause Courts Act. As- pointed out. in thé: 


ease of Nga Hla Gyi v. Nga Aung Ya [Upper Burma- 
Rulings (1907-09) II, Provincial Small Cause Courts 
Act, p. 3] “The essence of the recovery of a debt. 


ds in the recovery of the amount due and not in the. 
specific restitution of certain coins, and the money 
recovered is really in the nature of pecuniary damages 
upon a contract for the payment of money.” That. 


-. this is the correct view appears to be borne out by the 


-‘wording of certain pertinent sections of the Specifig 
Relief Act. Section 5 of that Act defines the differen; 
-amethods in. which specific relief can be given. An 
order for the payment of a sum of money cannot 


ccome within the terms of this definition unless: it 


-be held that that it is an order to the party to-do that - 


‘which he is under an obligation to.do. But if it be 
held to be such an order it is difficult to see what 


order for the payment of money due under a contract 


‘would not be classed as specific relief. Chapter II Of. 
the Act which deals with Specific Performance ‘of 


“Contracts. does not apparently contemplate any. such 
--gesult:- Section 12 prescribes the casesin which specific 
- performance. is. enforceable. Except in cases of 
trust, cases. where: pecuniary. compensation for 
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non-performance of the act agreed on can be ascertained 1976 
and made are clearly excluded from cases where specific MAGHon 
performance canbe decreed. And section 21 (a) ile: 
of the Act clearly lays down that a contract for non- Pam 
performance of which compensation in money is an 
adequate relief cannot be enforced specifically. It 

appears to me to be assumed in these sections that 

an order for the payment.of money is not an order 

for specific. performance at all. Whether a suit 

= to, obtain money declared. to be due under an award 

“is a. suit to enfore a contract .or*. not, it-is not to 

my mind .a .suit for the specific performance: of a. 
-eontract’ within the: meaning of Article 15. of .the 

» Schedule,to.the Small Causes Courts Act. ee 

Nor. does. it. appear to. me. that the express 
exclusion of Article 24 of a suit to contest an 
award from the jurisdiction of a Court of Small 
Causes in any way supports: the contention that a 
suit to enforce such an award. must also. be.so 
excluded. Article 15 excludes suits for the specific 

érformance ' or for the rescission of a. contract, 
Bat it does not exclude a suit for the enforcement 
of” a ‘contract. when: specific. performance Ae not 
desired. Had’ the. Legislature intended to exclude 
all ‘suits to: enforce: awards from the jurisdiction ‘ of 
“Courts of Small Causes ia would have. been a simple. 
matter to. say So as. they have done. -in the case of 
suits. to set aside awards. . 

“And in “fact - ‘Schedule II . of ‘the Code of Civil 
‘Procédure’ - would | “appear specifically “to. confer, 
jurisdiction on such Courts to entertain suits for the 
filing: ‘ ‘of | an ge: when. the. necessary - pecuniary - 
conditigns _ satisfied. Paragraph 20° of . that. 
Schedule s says hat’ application ., for the. filin of. an: 
award may ‘be tmadé’ to any ( Court having ‘iufisdiction 
over ‘the subject-matter of: the award. 
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I find myself unable therefore to hold that the 
present suit is excluded from the cognizance of a 
Court of Small,Causes. But this finding appears to: 
be contrary to the view taken in Ma Hla Gyi's 
case. a . ar 

I therefore refer for the decision of a Bench of 
two Judges or of a Full Bench, as the Chief Justice 
may direct, the following question :— 

“When a reference has been made to arbitrators 
withotit the intervention of a Court and the arbitra- 
tors have passed thereon an award merely directing a 
party or parties to that award to pay a: sum of money 
to the other party or parties, can a suit to recover 
that money be filed in a Court of Small Causes under . 
the Provincial Small Causes Courts Act, if the 
pecuniary conditions of section 15 of the Act are’. 
satisfied ?”° ~ eae | 


P.’B. Sen—for Applicants. 
Ganguli—for Respondent. . 


HEALD AND CuHartI, JJ.—This case was heard in 
the ordinary course by a‘single Judge of this Court 
who being doubtful as the correctness of the 
previous decision of a single Judge of this Court 
in the case of Ma Hla Gyi v. Seik Pyo (1) referred 
the following question for the decision of a 
Bench :— er 

“When a reference has been made to arbitra- 
tors without the intervention of a Court and the 
arbitrators have passed thereon an award merely 
directing a party or parties to that award to pay a 
sum of money to the other party or parties, can a 


suit. to recover that money be filed in the Court,,.of 
Small Causes under the Provincial Small Causés.. 





(1): (1923)' 1 Rane 700, 
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Courts Act, if the pecuniary conditions of section 
15 of the Act are satisfied”? 

_ We have accordingly as a Bench heard Counsel 
“@n the legal question raised in the reference. 

' he facts of case are that the parties referred: 
_& dispute between them about a sum of Rs. 50 to 
Arbitrators who made an award directing the defend- 
ts to pay Rs. 40 to the plaintiff. The defendants 
iled to pay and the plaintiff. sued to recover. the: 
























iction. of the Court’ as a Small Gause Court om the: 
fround that suits to enforce awards are not. éogniza: 


f, Kunj_ Behari. Burdhan v.. Gosta: Behari Burdhan: 
1) a.case of the Calcutta. High Court which séems: 
ot to have been officially reported, as: authority for- 
heir contention that a suit to enforce an award is 


ned. Judge distinguished: that. case. from thé: 


igh Court in the case of: Simson’ vy. McMaster: (3)y 
eld that the Court of Small Causes had: jurisdiction; 
|. gave: plaintiff a decree for the amount claimed. 
No appéal lay: against that decree but «the! 
efendants. came’ to’ this. Gourt in. revision: oh the: 
round that the Court had exercised’ a. jurisdi¢tion: 
lot vested’ in it by. law, and they.:relied: on the: 
@cision of a: single pidue of this Court in the case: 
fi} Ma. Hla: Gyi Seik: Pyo,-alréady cited: 


rdhan’ 's. case and: disserited' fom’ the decision! of 
ined Judicial, Commissioner: of ; eee amet 
€ case of Po Tok ve Ma. Shwe. Mi ach 


pyar eR 8: By (r900; xs waa! 3 344, fa 50 B. "2 680 


ount. in the Township’ Court on: its Small Cause’ 
burt: side. The defendants objected to the juris: 


le by Courts of Small Causes. They. cited the case - 


ot cognizable: in’ a Court of Smiall Causes; but the:. 


sent case. and. following: the ruling: of the. Madrag:. 


That decision merely. followed. Kznj Bekari> 
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— The learhed Judge who made this reference was 


; ee eo of opinion ‘that the decision of this Court in: Ma 
pas Hla Gyi’s.case was mistaken in $o far as it laid down 
Maune 
Aune Ba, in general terms that a suit for compensation based 


Heat ann ON an award made without the intervention of a 
Cua, JJ. Court is in essence a suit for specific performance 
of a contract and is therefore excluded from the 
“congnizance of a Court of Small Causes. He has 
given reason for holding that a suit to enforce pay- 
ment of money which is the only relief given by an 
award cannot be held to be a suit for specific” 
performance, and he has cited the relevant provisions 
in the Specific Relief Act. . 
_. We -entirely agree with his reasoning and iis: 
conclusions, but in view of ‘the conflict of authority 
on the. subject ‘we think that it is desirable that we 

. should examine the authorities. 

The earliest case in which the question “was. 
raised was. that of Ganesha v. Dyala (5), and in’ 
that case the learned Judges were clearly of opinion 
‘that a suit for money due under an. award was not,.. 
as such, excluded from the cognizance of a Court of . 
Small Causes. 

In ithe ‘next case, Sirnsois v. McMaster, wie: 
has already been cited, the provisions of both Article 
15 and Article 24 of Schedule II of the ' Provincial 
Small Causes Courts Act were considered and it was. 
-held that neither of those Articles excluded. a suit: 
for money payable under an award from the’ cogni- 
zance of Small Cause; Courts and that the suit was: 
cognizable by such a Court: ir 

In the case of Sukar "Hajam. v. Olt Moliammad: 
Mea (6), a Bench of the High. Court of Calcutta: 
took the: same view and referred to the case« Of. 

- Simson v. McMaster. and also to an earlier case. in 
** (5): (i 877) Punjab Records Case 57. 6) si Tadian Cases 826. 
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, Behari Lall Basak (7). 

‘he next case in order ofjdate is ‘the Calcutta 
ase of Kunj Behari Burdhan v. Gosta Behari Burdhan 
ready cited. In that case the award disposed of 
grtain immoveable properties and also give direc- 
@ns for payment of sums of money by one of the 
ties to the ‘other. One of the parties sued for 
hey due to him’ under the award and objection 
taken that the award could not be enforced 


lecemeal. Objection was also taken that the Small . 


fuse Court had no jurisdiction. The cases of 


therefore barred by Article 15 from the 
ognizance.of a Court of Small Causes. The answer: 


specie, that is the performance of a specific act or 
1¢ delivery of particular articles, and not the payment. 
f money, unless of course the contract is for the. 
elivery of particular coins. : 
The next case was the Upper fidiana case oe Po 
‘ok v..Ma Shwe Mi, already mentioned, where the. 


‘lons of Articles 15 and 24 and accepted the ruling 
Simson v. McMaster as good law. It does not.. 
pppest that ‘the “Hecision: in Eee) Behari's case. was. 





2.) (1906) 33 Cal. 881. 


ie Calcutta Court, namely Bhajahari Saha Banikya 


finson v. McMaster, Surkar Hajam vy. Oli Mohammad 
éa and. Bhajahari Saha Banikya v. Behari Lall 
asak were considered but the Bench. came to the 


this view has been suggested in the order of 
ference. The payment of money is not regarded — 
§ specific relief under the Specific Relief Act, vide: 
he provisions of section 21 (a) and section 12 of: 
hat Act, the relief provided in that Act being relief. 


learned Judicial Commissioner considered the provi- . 
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brought to the learned Judicial Coren oucr > 
notice. | 

In the case of Mivaii Edi % Bae tap Riininiar (8), 
which was exactly. similar to the present case, the 
same question was raiséd in the Allahabad» High 
Court, and it was argued that the suit was barred by’ 
the provisions of Article 24 under which a suit fo- 
contest an award is not triable by a Court of Sraall. 
Causes. The learned Judge said, “ The answer to: 
this argument is that the présenit suit was not a 
suit ft contest an award. On the contrary it was. 
a Suit to énforée aii award by asking for the delivery: 
of thé money which was. payable under the award,”. 
atid’ di this ground he héld that the suit was, 
cogiiizable by the Stall Catisé Coit: 

The filing iti Kuiij Béhdri’s Case was recently? 
considered by a Betich of the High Court of Madias: 
itt thé casé of Thirimiurthy Chetty ¥. Karuppan Chetty 
(9); aiid’ the leafed Judges dissénted fromi thé: 
stateitiént that a suit fot the etiforceretit of an award: 
if in éssence 4 suit f6F specific perforniance of .a: 
coritraet. They said, “ A suit for the recovery of 
nidifey éan iti no sénise Be treated as a suit to éintdi'cé: 
a coritract” and with that stateiieht we agree. It ig: 
ttué that the séction 30 of thie Spécific Relief Act says. 


that the ptovisiéns of Chapter II of the Act, which 


deals with the specific pérformancé of conittacts,, ‘ 
sliall, mutatis mutandis, apply to awards, but sifice: 
sider the Act payment of money dite under a. 
contract is riot regardéd as spécific rélief, thé pay-. 
miérit of money due under an award is simiifarly oe 
to be regarded as specific ‘relief, ; : 

Tt may be anoimalotis of even . itlogical that a. 
Stall Cause Covitt ‘should’ bé: ‘débatred from énfer-- 
taining a suit to coiitést at award but shoiild’ not bé 


(8) (1920) 42 All. 169,, _. | (9) 76 Indian’ Cases 843. 
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: debarred from entertaining a suit to enforce an 
award in which the award may be contested, but 
Small Causes Courts seem also to have power under 
paragraphs 20 and 21 of the Second Schedule to 
deal with awards which may be contested, and the 
= dinomaly, if any, is the concern of the Legislature and 
snot of the Courts. 

We are of opinion that such a suit as the 
dsent, that is a suit to recover money due under. 
| award, where the only relief given by the award 










oan a ‘When a. “reference as teen - ‘ttiade * to aibitraiors 
“without. the intervention of a Court and the arbitra: 


tors have passed thereon an award ‘merely. directing - 


a party or parties to that award to pay a sum of 
“money to the other party or parties, a suit to-recever 


‘that ‘money can ‘be filed in a Court of Small Causes — 
\under the Provincial Small Catises” Courts Act, if the’ 
‘pecuniary conditions of section 415 of ‘the. hot ‘are - 


‘satisfied.” 


‘the payment of the money, is-not barred from the 
ynizance of a. Court of Small Causes by ‘the | 
ovisions of either Article 15 -er of Article 24 of 
ithe Second Schedule to ‘the Provincial Smali Carses. 
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APPELLATE CIVIL. 


Before Mr. Justice Brown. 


A.L.R.M. CHETTIAR FIRM 
v. 
L.P.R. CHETTIAR FIRM aAnp oneE:* 


* Transfer of Property Act (IV of 1882), section 78—Whether the handing over" 


‘of title-deeds by prior mortgagee an act of gross negligence—Registration of" 
prior mortgage, whether notice or not. are 

‘A executed a registered mortgage of his land in favour of Band handed over 
to him the title-deeds. Subsequently B handed back the tittle-deeds to A on his. 


_representation that he wanted them for the purpose of having his name - 


entered as owner in the Land Revenue Registers, as the land then stood ‘in the 
name of the prior owner. A used the title-deeds to effect a mortgage in favour: © 
of C, who had not made a’search in the Registration Office and who was unaware: _ 


of Bs prior mortgage. C claimed priority over A in respect of his mortgage.. 


Held, following the Privy Council ruling,.that registration cannot operate as: 
notice in all cases ; that though in some cases a parting with the title-deeds by 
a priot mortgagee may amount to gross negligence, there is no universal rule 


.to that effect : that the subsequent mortgagee in this case had a comparatively. 
- easy-method of discovering the existence to the prior mortgage ;.and that. the 


prior mortgagee was not guilty of negligence in handing over the ‘eee to. 


the mortgagor in the circumstances of the case. 


Tilakdhavi Lal v. Khedan Lal; 48 Cal. 1 —fallowed. 

Balmakundas Atmaram v. Motinarayan, 27 Bom. 444—dissented oie 
. Damodara v. Somasundara, and others, 12 Mad. 429 ; The Imperial Bank of 
India v. U-Rai Gyaw Thu & Co., Ltd. 1 Ran. 637 ; Monindra Chandra Nandy 


‘-v; ‘Troyluckho’Nath Burat and others, 2 Cal: WN. 751 ; Mutha v. Sami; 8 
. Mad. 200; Nanda Lal Roy v. Abdul Aziz, 43 Cal. 1052 ; ‘Rangseond Naiken 


v. Annamalai Mudali, 31 Mad. 7: Shan Maun Mull and another v. Madras: 
Building Combeny, 25 Mad. 268-—referred to. 

Ko Ko Gyi—for Appellant. 

S. le and sane Bad Respondents. 


> Brown, J—tThe ° facts ‘of this case are not” 
seriously in dispute. In May 1924 the respondent, Po: 
Tha, mortgaged the Jand in dispute to the respondent;. 


L.P.R. Chettiar Firm. A registered . mortgage’ 


deed was. executed, and the title- deeds were handed! 








= * Special Civil Second Appeal No. 189 of 1925. 
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aver to the Chettiar Firm. On the 8th September 
Maung Po Tha represented to the L.P.R. Firm 
that he wanted the title-deeds to enable him to have 
iis name entered as owner in the Land Revenue 
Si tao The Land at that time stood in the name 
uf the person from whom he had bought it. The 
:fitle-deeds were handed over to him for this purpose. 
Fle then made use of: these title-deeds to effect a 
fortgage of fhe same property to the appellant, 
\.L.R.M. Chettiar Firm. This mortgage was effected 
n the 18th September ten days after he had obtained 
ithe title-deeds from the prior mortgages. 













& 
: .P.R. Chettiar Firm never obtained the _ title- 
eeds from Po Tha at all, but I see no good reason 
or not accepting the evidence on this point which 
‘ls uncontradicted and has been accepted by the two 
Lower Courts. The question for decision is whether 
“On these facts the mortgage to the L.P.R. Firm 
s entitled to preference to the other mortgage. The 
Trial Court held that it was not, the.Lower Appellate 
‘Court that it was. 





*, The Trial Court. held’ that the appellant had no 
ion notice of the prior: incumbrance, that he 

could not be held to have had notice by the mere 
7 fact of registration of the earlier mortgage; and that 
Py there was no gross negligence on “his part in not 
b. “searching in the registration office. He further held 
4 that the. action , of. the. respondent in. allowing 





yaimounted to gross negligence and that therefore 


; under the provisions | of ‘section . 78. of the. Transfer. 
» of Property Act, the: respondent’s mortgage must be- 


It has been suggested before me ‘that shes 


:; It will be convenient to rele in this- judgment: 
rto the. respondent firm simply as the respondent—. 
‘the other respondent has no-interest in this appeal. 


Po Tha: to hold . the .title-deeds in the way he did ” 
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‘postponed to that of the appellant. The District 
Court held that the respondent was guilty of gross 
negligence, but that the appellant was also guilty of 
-gross negligence, and that as there was gross negli- 
-gence on both sides the prior mortgage in point of. 
DONE. time must prevail. 

- Brown, J. 


The earliest case 1 have-discovered which is relevant 


‘to the point now in issue is the case of Mutha v. 
‘Sami (1). In that case a prior mortgagee. in -point 
“Of tinie ‘had. parted with his title-deeds, which had 
‘then found their way into the possession » of the 


mortgagor who utilized them for the purpose of selling 


“the mortgaged property. ‘It was held that the’ prior 
“mortgagee did ‘not lose his priority and that in the 
“easeS‘in which a mortgagee is :postponed to a ‘subse: 
“@uetit “purchaser ‘in good faith because ‘he parted 
“With his ‘title-deeds, ‘something more has been shewn 
“than the mere parting with the title-deeds.. 


“an: ‘the case of Damodatra v. Somasundara and 


“others (2) ‘the prior mortgagees who held a registered 
‘mortgage . ‘returned their certificate of title to the 
mortgaged premises to the mortgagors to enable ‘them. 
‘to pay off the mortgage, and the mortgagors ‘made 
“a subsequent mortgage of the properties informing the 
* subsequent mortgagees ‘that they were using the money 
“to —pay off the éarlier mortgage. It was held that the 
“prior mortgagees had been guilty of gross neglect 
“and ‘their “mortgage ‘was ‘postponed to that of | ‘the 
“subsequent ‘mortgagees, oe 


Th the case of ‘Shan “Maun Mult and another. VW. 


oe wate ed , bad ere Company hana the owners: of certain 





aie sae : 
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ni( fe had previously had possession of them but 
had returned them to the mortgagor in the’ year 1878 
to enable the mortgagor to obtain a new Collector's 
_-eertificate. He never troubled to recover possession 
<oaf the deeds, and four years later the owner executed 

another mortgage deed in favour of B. It was held 
that in the circumstances A’s mortgage must be post- 
poned to B’s. But in this ease the title-deeds had 
remained with the mortgagor for four years and the 
planation offered of this fact was considered as 
Mitisatisfactory. 














Mudali (4) the first. defendant had mortgaged his 
_ "property to the third defendant in December 1896, 
jand to the plaintiff in January 1897, The prior mort- 
Rage was not registered until April 1897, and the 
third defendant had -not obtained possession. of the 
‘title-deeds.. The delay in registration was not due 
‘to the default of the third defendant, and it was held 
: ‘that his failure to get the -title-deeds-was not such 








In the case .of -Rangasami Naiken v. Annamalai , 
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toss negligence as to: postpone his MOR BARS ‘to oe: - 


“lot the plantift, 


In the. case of Balmakundas Atmatam Ve Moli- j 


_marayan (§) it was held that:the mere fact that a-prior 
mortgagee allowed the title-deeds ‘to pass out of. his 
ihands -was not ‘sufficient ‘ground for postponing ‘his 
‘registered mortgage ‘to a subsequent :mortgage. ‘But 
this finding was based on ‘the view that tegistration 
was itself due ‘notice to. the ‘suibsequent ‘shortgagee 
‘of ‘the prior ‘hortgage, a’ wiew which has been idissetited 
fram ‘in “Caleutta, and ‘is “hardly ia accordance with a 


-Fecent . decision of ‘the. Paivy ‘Council sd which, i: ‘shail 


irefer ‘later, 
‘In the ‘case of Moniudra, Ghudeliin. saan > Me 


Troyluckho. Nath 3 Burat. and ‘others: (6) it was hela . 





(4) (1908) 31 Mad. 7. (3). 0 eB Bona '(6) 2 Cal. W.N. 751. 
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that the mere return of the title-deeds on the execution 
of a registered mortgage was not in itself such gross. 
negligence as to postpone the mortgage to a subsequent 
mortgage. The return of the title-deeds in this case 
was held to be in accordance with the general practice: 


prevailing in the mofussil, but that was not the sole 


reason for the decision. It was pointed out by Jenkins, 


_J.; that one of the facts to be taken into consideration 


was the existence in this country of a. universal system, 
of registration. The case does not-seem to be reported. 
in any of the official reports. But it is subsequently — 


cited in official reports of the High Court of Calcutta, 
-and by their Lordships of the Privy Council, and a. 


pronouncement by so weighty an authority as Sir Law- 
rence Jenkins is entitled to great respect: The case is. 


referred to in.the later Calcutta case of Nanda Lal © 


Roy v. Abdul Aziz:{7) where it was held that in the 


‘circumstances of the case a prior mortgage must be 


postponed to a subsequent mortgage which was taken. 
on production of title-deeds by the mortgagee. But 


.the circumstances of the case were peculiar. It was. 


held that there was at: least a suspicion of fraud or 
misrepresentation and that in the particular circum- | 
stances there had been gross negligence, on the par 
of the original mortgagee. 

It seems to me clear from a consideration of all 
these. cases that no definite rule can be laid down 
that the parting with ‘the title-deeds by a mortgagee 
who holds a. registered mortgage is in every case such 


‘gross negligence, as to ‘justify. the postponing. of that 


mortgage to a subsequent mortgage taken on the strength 


of the production ‘by the mortgagor of the’ title-deeds, - 


The view taken by the High Court: of Bombay: that: 


registration operates as notice in all cases: cannot 
now be: accepted. That. ea ‘has’ been . set: at 





(By. ( 1916) 43 Cal: 1052. 
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rest by their Lordships of the Privy Council in the 
wise of Tilakdhari Lal v. Khedan Lal (8) where 
their Lordships, quoting with approval certain remarks 
ol Sir Lawrence Jenkins in Monindra Chandra 
Nandy’s case, held that notice cannot in all cases be 
iiriputed from the mere fact that a document is to be 
found upon the Indian Register of Deeds. It may 
therefore be correct to say that in the present case 
.the appellant cannot be held to have had notice of 
ethe respondent’s mortgage. But that clearly does 
enot conclude the matter at issue in the present case. 
“The learned Sessions Judge has cited the case of The 
‘Imperial Bank of India v. U Rai Gyaw Thu & Co. 
‘(9). That. case is not directly relevant to the facts 
_of the present case because it was decided chiefly 
on the wording of section 80 of the Transfer of 
Property Act. The effect of the decision however 
was that the respondent's registered mortgage. was 
not postponed to the later mortgage to the Bank 
simply because the respondents failed to obtain the 


title-deeds when they obtained their jmortgage, but - 


allowed them to remain with the Bank. That does 


very strongly suggest therefore that it is not always 


and of necessity the duty of a registered mortgagee 
to secure the title-deeds of the ssa mortgage 
in his possession. 

It does seem to me ree ee that though i in some 
cases a parting with the title-deeds by a prior. mort- 
gagee may amount to gross negligence, there is no. 
universal rule to that effect and each case must be 
decided on its own merits. In the present case it: 
thas been held that the deeds were handed over to 


Po Tha for a specific purpose, namely the effecting of - 


a mutation of names in the Land Revenue Registers 


It is true that the receipt given for the deeds by 





(8) (1921) 48 Cal. 1. - 49) (1923) 1 Ran. 637. 
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Po Tha contains a promise to return the deeds that 


day. But the receipt was on a printed form, and I 
do not think there is any reason to suppose that it 


was actually intended in this case that the deeds 


should be returned so soon. 
~The subsequent mortgage was executed ten days 
after the handing over of the deeds to Po. Tha and 


it was not many days after that that the respondents 
discovered the fraud and took steps for the prose- 
“ctition of Po Tha. The registration of the prior mort- 


gage may not of itself have ‘been notice to the 
appellant. of that mortgage, but it did afford the 
appellant a comparatively easy method of discovering 


the existence of that mortgage. There is really — no 


suggestion ‘of anything approaching fraud ‘in ‘the 
present case. ‘Had any. ‘intending subsequent incum- 
brancer made a search in the registration office he 
would have discovered the existence of -the earlier 
mortgage, and that fact was known to the respo) nd- 
ents when they » made over the deeds to Po Tha, 
I cannot in the circumstances consider the handing 
over of the deeds in the present case to amount to. 
gross negligence within ‘the meaning ‘of section 87 
of the Transfer of Property Act. I am of opinion 
that the ‘finding of the District Court was right, and 


that the respondent is entitled to priority over the 


appellant, . 
en therefore distniss’ this appeal with costs, 
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APPELLATE CIVIL. 
Before Mr. Justice Duckworth. 


MA SEIN 
ve 
MA KYA-HMYIN.* 


Givi. Procédure Code (Act V of 1908); Order XXXII, Rule 15—Dismissal of a 
former application as not framed and presented in. accordance with rules— 
Disitissal for default indéer Ordéy 1X, Rule 3—Whether sich dismissals, 
. & bar to fresh application for leave. to sue in forma pauperis. 
‘ Where the petitioner's first application for leave to sue in forma pauperis. 
‘wag. dismissed as the. application was not framed and presented i in accordance 
‘wlth the ulés and! Hey sécond appli¢ation was digmisséd for defaiilf, neither 
party appearing, under: Order. IX Rulé 3; of the Civil -Procedtre Codé; read with. 
acton 141 of ‘the Code, held” that a. third application i is.not-barred. by Order: 
xt, Rule 15, as in the two former applications, the stage of “refusal * as. 
gontémplated in Rule 15 of Order SKIL was niof atrived-at. 


Khonidur Ali Afedl v Purnia Chandra Tewari, 84 I.C. 703—dissérited er 
Howa v. Sit Shein and manner, 9: L.B.R. 93—followed. 











J (ordan=for Petitioner. 


GSE: 


aN TET Y RET 


"DucKwortH, }—This | application: was heatd gi 
parte. 

Fhe facts. ate as follows: : 

The applicant applied in ‘the District Court, Pyapott 
“for permission to.sue asa pauper. Fnasmaoh as her. 
* application was. not framéd and presented in. accord. 
ance with the rules, it was “ dismissed.” © 

Again; in a. fresh. casé, she applied for the same: 
permission. Notice was dilly issued, but was not 
served; and, when the case was cailted. for heating, 
neither side appearéd. The & aEplioeton: was “ dis-: 
“missed.” 
Finally, in: the: present case, ‘the’ ‘applicant opted, 


for the. third time, to: be ‘allowed. to. sue in. forina: 
pauperis. The a eda pleaded, inter a, that: 
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the application was barred under: Order XXXIII, 
Rule 15, Civil Procedure Code. The learned Addi- 
tional Judge of the District Court sustained this objec- 
tion, and, relying on the Calcutta case of Khondar 
Ali Afzal v. Purna Chandra Tewari (1), dismissed 
the application with costs. ° 

The applicant now comes to this Court in revision. 

The. Lower Court should have followed the Full . 


- Bench case of the late Chief Court of Lower Burma, 


ie., Howa v. Sit Shein and another (2), where the 
difference between a “rejection” and a “refusal”. 


of such an application was clearly laid down. To 


my mind, in ‘neither of the two former applications, 
had the stage of a “refusal”, such as is contem- 
plated in Order XXXIII, Rule 15, Civil Procedure 
Code, been. arrived at. I think that. our Burma: 
decision is correct, and that ‘the Calcutta decision 
quoted above goes too far, and proceeds upon what, 
with all respect, I can only style an erroneous con- 
struction of Order XXXIII of the Code. . . 
The matter should be guided by the provisions. 
of Order IX, Rule 4, Code of Civil Procedure, read 
with section 141 fiisneak Clearly the second of the 
two previous applications was dealt. with under 
Ordér IX, Rule 3, Civil Procedure Code, inasmuch 
as. “neither ‘party’? appeared. ~ Therefore under: 
Order IX, Rule 4, Civil Procedure Code, the Split. 
cant may file a fresh application. * 
The’ application is! allowed, the order af dismissal 
is sét aside, and> the Lower Court. is ordered to 
proceed with the matter according to law. : 
Applicant will get her costs on the uncontested 
scale, with advocate’s fees of three gold mohurs, _ 


(1) (1924) 84 LC, 703., © > (2) (1917) 1X L.B.R.93.° 
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APPELLATE CIVIL. 
Before Mr Justice Carr. 
SAYA HATTIE aANnpD ONE 


. v. 
‘MA PWA SA, 









Givil Procedure Code (Act V of 1908), Order XX, Rule 11 (2)—Decree-holder, 
* consent of, not necessary for order for insialment—Such order, one under 
section 47 of the Code and is a decree—Sale in execution of immoveable 
property does not make an order refusing instalments one relating to 
land. ; 


i order for payment by instalments can be passed in execution afte, 
notice to decree-holder and without his consent. : 
Held that such an order or refusal to pass such an order is one between 
he parties to the suit and one relating tothe execution, discharge or satis- 
action of the decree; coming under section 47 of the Code ; and that such an 
rder or refusal to pass such.an order is a decree. 

Semble.—The fact that the respondent proposes to sell immoveable pro- 
perty in execution does not make the order, on an application for saci) 
3 of the decretal amount by instalments, one relating to land. 


Mahomed Ebrahim v. A. Subbiak Pandaram, 7 L.B.R. 71—distinguished. 


Dutt—for Petitioners. 
N. C. Sen—for: ‘Respondent. . 


Carr, J.—I think the District judge has gone- 
‘wrong i in this case. The order in the case on’ which 
“he relies Mahomed Ebrahim v..A. Subbiah Panda- 
\ vam, 7 L.B.R. 7i—was passed at the time of - passing 
“the decree, and was under Order XX, Rule 11 (1). 
The order in the present case is one under Order XX, 


Rule 11(2). Uader hi — sub-ruleas it originally stood © 
can order for payment by instalments could be made - 


‘after the passing of the decree only, with the consént 
‘of the decree-holder. ‘There could, of course, be no 
‘appeal from an order passed by'consent. Nor could 
the: judgment-debtor appeal if the” decree-holder 


g 2 * Civil Revision No. 310 of 1928. 
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refused to consent to an order. But the sub-rule: 
has been altered: by our Schedtile Notifications and 
in Burma such an order can now be passed in 


execution merely after notice to the decree-holder- 


and without his’ consent. When, therefore,.a ques- 
tion arises whether such an order should be passed 


or not the question seems to me to be clearly one- 


between the parties to the suit and one relating to- 


the éxéctition discharge or satisfactioty of the decrée.: 


It therefore comes under section 47 of the Code 
and is itself-a deécrée, An Speak to’ tre, District: 


Court therefore lies. 


_ Ido not: think that a- second appeal. gait lies 
because the’suit does not: appear fo be a land: suit: 
and. the. fact. that the respondent’ proposes to’ sel]. 
immoveable ptoperty in execution would. not: make: 
ita land suit. However itis not nécéssary definitely- 


to decide this question. If this. application would. 


not lie as a revision it might: ical be treated: 


aS an: appéall. © 


I allow the application, set. aside- the Atienenk 


“and decree of the District. Court and remand. the 


appeal to the District Court for decision on its. 
merits. 
Césts' int this appéal avid im. the: District Court: 


will follow the result, : Advocate’s: fee: in! this: Court: 


oné gold mohut. 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge, Rt., K.C., Chief Justice, and Mr. Justice Carr, 


IN THE MATTER OF FILING POWERS (DOCU- 
MENTS OF APPOINTMENT) BY AN ADVO- 
CATE OR PLEADER.* 


‘The Code of Civil Procedure (Second Amendment) Act (XXII of 1926), Order. TI, 


Rule 4 (1) and 4 (5)—English practice—" To act,” meaning of—Whether docu- 
ments of appointment need be filed by Advocates. .. 


Held that an -advocate ‘acts’ when he files’ Memorandum. of Appeal \ ‘or 


Cross objections or any other document in acase [other than a ‘Memorandum 


of Appearance under Rule 4 Gl and that i in all ii cases a Pony of Attorney 


ig necessary. 


Bakhtawar Singh. v. . Sant: Lal and another, 9: All. 617 (page 620) ; Fursle 


“Ali's case, 19 Weekly. Reporter 9 ;. Kali Kumar. Rey, %. Nobin Chander 


Chuckerbutty, 6 Cal. 585 —referred tow 


K. C. Bose—for Applicants. - 


A. Eggar. (Government Advocate)—for the Crown. 


RUTLEDGE, C.J., AND Carr, J-—The Deputy Regis- 


.trar, Appellate Side, considered that Advocates. . were 
required, under the newly-amended Order III, Rule’ 
4 (1), of. the Civil Procedure. Code, to file Powers. of 
4 Attorney. when they file memoranda of appeal or CrOss_ 
objections. Certain Advocates questioned. this opinion . 
and. I directed that the matter be: brought. bskose the 
first Bench for decision. 


Mr. Bose on behalf of ee aweestes contends 
that the.signing and filing. of memoranda. af _ appeal 


,does not. come within .meaning ‘of.‘act’ in. sub- 
rule. (1) and is:.covered ‘by .sub-rule 5). . He. refers. 


to the English | Practice whereby: Counsel. sign. the 
Grounds of Appeal.as well.as;the ‘Statement of Claim, 
Defence, and Reply. We. may. observe: however. that, 
though signed by. Counsel,: ‘these. documents are never 
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filed by Counsel But by Solicitors: who ‘act’ in 
England. As_ observed by the Full Bench in LL.R. 
9 Allahabad at page 620 the practice that prevails 
and regulates the professional status and proceédings 
of Counselin England is altogether beside the question 
that we have to determine. 

To ‘ act’ has been explained on more than one 
occasion * “by... the. Indian. Courts. In Fuzele  Ali’s 
case @). Phe it, J. says, “1: think that the word ‘act’ 

(i.e. iixighct XX of 1865, section 5) means the 
something”as the’ agent of the principal party, 








a 
‘which shall’be recognized or taken notice of. by. the 


Court as the act of .that principal ; such for instance. 


-as ‘filing’a -doctiment.” ‘In ‘Kalé ‘Kumar Roy's case (2) — 


at page 590, White, J., says, “To act “for a client! 
in Court is to take on his behalf in the Court or in 
the offices of the:Court the necessary steps that must 
be taken in. the course of the litigation in order that 
his “case may be properly laid before the Court.” 


“These cases'4rose“'in connection with persons alleged | 
‘to be practising as mukhteats, but this ‘in no way 


detracts from their' value in considering ‘what -is 'the 


‘méaning’ of “acting’ for‘a-client iti'legal’ proceédings. 


‘The legislation’ ‘in question is the result“ of the Bar 
Coniimittee’s“ Reports. “At ‘page 15 ‘of the Report there 
are the following remarks : “We therefore’ ‘propose 


that: all- practitioners shall be required to’ file vakalat-: 


“nainds, ‘when ~ they act, ‘bit’ ‘that when ‘they: ‘merély. 


appear’ and ' ‘plead they ’ shall be’ allowéd> the option. 


‘Of: ‘filing: a ‘rnemoranduin * of appearance, signed ° ‘by. 
them» -pivitg ‘the nities’ ‘Of thé’'parties in‘the-case; the - 
‘fame’ of the ‘party for: wliém ‘they appear; and the: nate 
“of theperson’ “who* ‘authorized them ‘to “appéar. "We. 


- ~yould ‘iiot However apply'this rile; but wotild: maititiia 





(1) (1873) 19 W.R: ;Gr- Rulings: 9.s,.--(2),(1879): 6. Cal. 585 (page 590). 
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tlie oxisting practice in the case of an Advocate who 
ander the rules in force can only appear on the 
€wiginal Side of the Calcutta, Bombay and Madras 
Jih Courts on the instructions of an Attorney.” 

By section 2 (15) of the Civil Procedure Code 












Opinion that an advocate ‘acts’ when he files a 
lemorandum of Appeal or Cross Objections or any 
ther document in a case [other than a Memorandum 
Appearance under Rule 4 (5)] and that. in. all such 
ases a: Power of Attorney is necessary. 





APPELLATE CRIMIN ands 


Bejore Mr Justice Otter. 


MALI MUTHU SERVAY 
“0. 
_ KING: EMPEROR. * 

















widence Act (I. of 1892), « : section: da Prabare and Administration. Act We of 


of Letters‘of Administration is a bar’ to criminal preceptinis for aecrerren 
a document which- is or purports tobe a. will. ease, 

. A obtained Letters of Administration to the. estate of. a deceased: person, 
jubsequently the accused and three others filed an application for revocation of 


ill left by the deceased which, he.alleged, was in his : possession, .:and that he 
A collusion with ‘A had previously suppressed it. The application. was dis- 
hlased for want of ‘prosecution as ‘the’ applicants withdrew from the case.. ‘The 
gcused was then prosecuted under-séction 477 of the Indian Perial Code, and 
@ upplied to have the proceedings . quashed. Held that the -only question: to 
decided in'the criminal case was whether. the accused was.-guilty or not 


ailors was.np bar to:the. criminal:.proceedings, as: the: fact: of the grant: of 


Valld or not as a will was immaterial. 





: . Bi Criminal, Miscéllaneous Application No. 19 of. £1926. 


‘leader’ includes advocate. We are therefore of | 


1881), section 3; Penal Code (Act XLV of 1860), section 477—Whether grant 


he grant of Letters to A on the ground that the accused was ‘the executor of 2. 
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f kecréting a document which: is“or purports to be: a will ; that the grant of. : 


ters and the legal character of,.the administrator: were not. ‘in dispute. oi ed 
he ériminal case’; that the “question “whether there was a will or not ‘was |: 
jot an issue upon the application: for’:grant and- “was 'never’-decided upon. 
HG ‘evocation proceedings ; and that. the, question, whether the : -document: {was 
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““ Yn re Ivory, Hankin v. Turner, 10 Ch. Div. 372 ; Kishorbhai Revadas y. : 


Ranchodia Dhulia, 38 Bom. 427 ; Rani Hemangini Debi and others v. Sarat 
Sundari Debya and others, 34 Cal. LJ. 457—referred to and distinguished.. 


Foucar—for Applicant. 


OTTER, J.—The question arising upon this appli- 
cation is whether certain proceedings instituted | 
against the applicant shou be set aside or stayed | 
sine: die. ; i 
The matter lies in a énnall ce ae anit’ the 5 
material facts are these :— : ' 

On the 13th of March 1923, an application was. ( 
made in the District Court of Thatén for Letters of | 
Administration to the estate .of one Ramasawmy | 
Vandiar, who died on the 5th of August 1922. Four’: 
persons appeared and opposed the application, and | 
a counter-application was filed by a woman called © 
Rajjammal, a daughter-in-law of the deceased. Of - 
the 4th of September 1923, a. consent order was. 
made, directing the issue of Letters to the applicant, : 


« Muthu: Vandiar, and on the 30th of May. “1924, 
“Letters were issued in pursuance of this order. . | 


On the 29th of July 1924;-four persons filed an’ 


application for revocation: of the grant of Letters. to! 
‘Muthu Vandiar upon the ground, ;inter alia,. that a: 


will had been left by the deceased, -and that the, 


“applicant in the proceeding was the executor named’ 


in the said will. It was further alleged that: the. will? 


“ was in the possession of the applicant, and that hel 
“had, colluded with. Muthu Vandiar, in . the suppres-. 
- sion of .the will. .Some evidence was recorded’ and, 


4 





*-on the 19th ‘of ‘December 1924, two, of. the applicants, 
» for’ revocation asked to. be” allowed to withdraw: their! 


: application,- and. such® permission was granted. On 
_the 27th of April 1925, the remaining. two- applicants, 


Ste tri 


withdrew: their proceedings for revocation, and by any 
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r of the same date the District Judge dimissed 
: application for want of prosecution. 
In the meantime, on the 6th of March 1925 


i, wherein an offence of secreting a document, 
fporting to be the will of the deceased Ramasawmy 
Nicliar, was suggested. An application was made to 
Court for bail and for stay of the proceedings 
ing the decision of the civil suit. By two orders 
the 7th of. May, this Court granted bail, but 
de no order staying the proceedings, upon the 
lund that, as the Civil case “had been compro- 
ged,” the eppli¢ation for stay had become. super- 


An application ‘was made to the learned Magistrate 
ying charge of the Criminal proceedings for the 
sharge of the applicant, upon. the ground that the 
il proceedings had been dismissed. The Magis- 


'5, counsel for the applicant made a_ similar 
‘ecommendation: that the brocestiings should. be. 
ished. Me 
car, who. based: his’ application . mpen Be main: 


Mnds:— 2. 
(i) He relied on Section 41 of the Indian Evidence 


tion of section. 41’ is as: follows!:— ©... -- 


¢ refused the application. On the 28th of August: 
jlication to the Sessions Judge of. Amherst and. 


Ween,. who referred the matter to this Court with” 


The applicant: was Satie bétdre: me by Mr. E 


, 1872, and argued . that ‘the grant. of. Letters of 


nt in-rem. and should be held to; be a: bar® to: 
her proceedings in the present’case. -. The: Shee at 


‘A final judgment, order of decree: of a ponioare 
ini, in the': -exercise...of.;- probate, » matrimonial, .. 
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admiralty or insolvency jurisdiction, which confers upon 
or takes away from any person any legal character, 
or which declares any person to be entitled to any 
such character, or to be entitled to any specific thing, . 
not as against any specified person but absolutely, 
is relevant when the existence of any such legal 
character, or the title of any’ such person to any 
such thing, is relevant. ; 

‘Such judgment, order or decree is conclusive 
proof—~ 
that any legal character which it confets: 

accrued at the time when such judgment, 

order or decree came into operation; — 
that any legal character, to which it declares 
“any such person to be entitled, aggrued: to- 
that person at the .time when st judg- 
ment, order or decree desires ‘it to have~ 
accrued to that person ; 

It, is perfectly clear from the wording. of this’ 
provision an order. granting. Letters of Administration 
is-.conclusive proof of such grant when the legal: 
character: of the grantee is relevant.; further, such 


~anorder, is conclusive proof that. the. legal. character~ 


which. it: confers (i.e. that of administrator) accrued. 
at the time when. such .“‘ order” or “ decree” declares. 
it. to have.accrued. Now there is no dispute’ in the 
present criminal case. that the grant did in fact take: 


-place—nor is there any dispute that ‘for -the time: 


being). - Muthu: Vandiar: is’ clothed: with. the legal 
character: of administrator, as: from.the date of. the: 
grant; : The question, to. be decided (and: the: only: 
sgquestion) in the present case is. whether: the- ‘applicant: 
fraudulently. concealed: the, will: -The:- subse pent: 
--grant of: Letters. or: withdrawal. -of ‘the. -api 
revocation: of: the: grant, though ee 
affect: the. previous. conduct. of: the: ‘applicant. 
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“ egurse of. the argument I was referred to certain 19% 
sections of the Probate and. Administration. Act , of MauMorau 
~ (881, which was in force when the Civil proceedings. is 
took place. I need only refer to section 23 which, ,“%%, 
~ takes provision for the grant of Letters of Adminis-_ 
" tration and commences with these words :— 
“When the deceased has died intestate, adminis-. 

e tration of his estate may be granted to any person, etc.” 

4 These words of course involve the supposition, 
that no will exists, and the question of “ Will. or .no 
a fjll”’*was not in issue upon the application for grant, 
and (obviously) it is the basis of the case for. the;. 
pes in the present matter that the existence: 
- of, a. Will was deliberately concealed upon. that: 
- application. Futhermore, this question was. never,. 
e j docidagy upon the * “revocation | proceedings. These. 
- were dismissed becaitse they were abandoned,. 
“ The’ followihg cases were cited in argument by 
Mr. Foucar :— 

(i) In re Ivory, Hankin v. ~ Turner (4); (ii) 

' Kishorbhai Revadas v. Ranchodia Dhulia (2); “ii). 
Rani Hemangini Debi and others v.. Sarat. Sundari. 
Debya and others (3). 

- ~ The first of these cases established the proposition, 
“that, where Letters of Administration had ‘been, 
granted to a person. and: remained in force, they. were. 
‘conclusive evidence that-that person was one of . the. 
next of kin, and that the proper course for a plaintiff, 
_ who wished, to revoke or neutralize. the, grant of such... 
Letters; was to apply in the Probate Division to have. 
‘them recalled, and’ he could not succeed. in. ‘proceed- 
ings commenced in the. “Chancery. Division -adminis-_— 
‘tering the. “personal estate. ‘of an intestate and asking 
for a ‘Receiver and injunction. eS 


- OTTER, j. 

















a) c18r9}1 10 Chi: Div. 372: “(2)- 918) 38 Bom. 427. ' 
on (1).(1921) 34 OLY. 457 
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This case was referred to in the judgment of Chief 
Justice Scott in the second of the cases referred to 
above. And it would seem clear from these two cases, 
and also from the third case cited to me (which 
was a Probate ‘case), that, where a grant of Letters 
of Administration, or Probate, has been made, such 
a grant holds good and is a bar to collateral suits 
until such grant has been revoked in the course of 
proceedings taken in the Court of Probate. 

- It may well be that the grant of letters to Muthu 


-Vandiar (or his legal character as administrator) cannot 


be called in question, except in proceedings for the 
revocation of such grant; but these matters are not. 
in issue in the present case. The fact that. a grant’ 
was -made- is admitted. On’ the other | hand the 
questions that are in issue are -— ; 
(a) was there a will or ‘document purporting to. 
be a will; and if so 
"(b) did the applicant fraudulently: concéal it. 

* ‘There has. been no judgment or order determining. 
these questions, and it is. therefore plain in-my view. 
that Mr. Foucar’s first contention must fail. : 

(ii) The second ‘ground suggested was that as 
the prosecution must prove that the document con- 
cealed was a valid will, and. that as they cannot do 
sO, the prosecution must fail and should be quashed. 
In. ‘this connection my attention was called to section:3 
of. the Probate and Administration Act which defines 
the word “will” for the purposes ‘of that Act. I need 
only point out that the offence as aid down by. 
section 477 of the Indian. Penal Code’ is that of: 
secreting | any. document | “which © is or purports to be. 


_a will, The validity or otherwise of. the ‘document 


in question is, therefore, ‘immaterial. The fraudulent. 


secretion Of any . document purporting to’ be -a_ will 


would constitute: an- “offence” within the meaning of 
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section, quite apart from its validity, as defined 1926 

| acction 3 of the Probate and Administration Act. Maui Mvurre 
- For these reasons, therefore, I have come to the ee 

iclusion that the order of the learned Additional pyporor. 
= Magistrate was correct, and I must decline to accede coe 

# the suggestion of the learned Sessions Judge. 

‘I'he learned Magistrate must proceed with the 

| according to law, and if, of course, no sufficient 


dence is forthcoming, the applicant must be 


* This application is, therefore, dismissed, 


APPELLATE CIVIL: 


Before Mr. Justice Heald and Mr. J ustice Chari. 


EBRAHIM MAMOOJEE PAREKH 1926 
: gw > + as July 12. 


- KING-EMPEROR.* 


itempl of Court proccedings—Inherent powers of the High Court, when to be’ 
exercised—Civil Procedure Code (Act V of 1908), Order XVI, Rules 12 and. 
17—Criminal Procedure Code (Act V of 1898), section 476, 480, 535 —Indian : 
‘Penal Code (X1 LV of 1860), section 174—Letters Patent, clause 29. iio a 
A witness. was ‘siminoned by the High Court to give. evidence and ‘left the. : 
adiction without being discharged as a witness and without the alesis all - 
ic Court, in order to avoid giving evidence. ; : 
Held, that such conduct amounted to contempt ‘and that the High Coart had: * 
herent jurisdiction to punish . for that contempt, provided that this summary, 
Anedy was necessary as. where proceedings in the ordinary course of law 
dvo not calculated to puta timely and efficient check upon’ the wrong doer, and” 

ided further that the specific offence was distinctly stated and the person in: 
gmpt had an opportunity of answering the charge. . 


Iatrrow Vv. Humphreys, 106 English Reports (K.B. 780). : Bason * Vv , Skone, 53. 
, 401 ; Chang ‘Hang Kiu vy. Sir Francis’ Pigott, [1909] Ap. Cases 1312 ; 
vin-v. Lee, 149 Eng.' Reports (Exchequer) £239 ; ‘Goff'v. Mills, 13 L.J.R. 227 .. 
@ Ning v. Davies, [1905] 1 K.B. 32; Bai Moolbai v. Chinilal Pitamby, 33. 
bn, 630 ; Pollard v. The Chief Juskice of the Supreme: Court of Hongkong, 
808} L. R. 2 Privy Council Appeal Cases 106 ;-Surendra Nath Banerjee v. The 


















* Civil Miscellaneous Appeal No."108 of 1926. 
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Chief Justice and Judges ‘of the High Court at Fort William in Bengal, 10 Gal. 
109 ; In re Vallabhdas Jairam and others, 27 Bom. 394---followed. 


ss Dec 


HEALD AND CuaRr, JJ.—In suit No. 527° of 1925 
of the- Original Side of this Court, the present 
appellant, E..M. Parekh, who had. been an-agent of 
of the plaintiffs in the suit, was summoned to give 
evidence as their witness. He attended the Court 
for several. days, but on the Ith of May he 
disappeared suddenly. He did not appear again 
until the 28th of June. He was then examined as @ 
witness in the case and he admitted that he had left 
the jurisdiction of the’ Court without being discharged 
as a witness and. without-obtaining the. permission’ of 
the Court. He ‘said that .hé did not inform his. 
family or relations of ‘his intended departure and did> 
not, let anyone know where he was going. He 
admitted that he went to Madras and that he shaved. 
off his beard there. From Madras he went to 
Pondicherry, which is outside British India. Later 
he went, admittedly by a circuitous route, to Bombay,. 
There he was found by his brother, G:'N: Parekh, and 
was induced to come back. to Rangoon. While he 


was being examined as a witness in the suit. he. was 


asked to explain why he had gone away and he said’ 
that on the. 13th. of. May. one Bawani, the manager 
of ‘the’ defendant firm, had offered. him a lucrative: 


agency. lf. he .did. not ' give. evidence for the’ plaintiffs. 


He was:asked.: whether he. realized. that by ignoring. 
the Court's order -he had been guilty of contempt and 
he. “said” ‘that ,/ ‘he. ‘acted . in . ignorance | and: did ‘hot: 


. intend. to. treaty the. ‘Court, with. contempt. ‘That. 


statement _was obviously, false, : 
“As. -SQQN | as. ‘evidence , ‘had . “been, “Bien “He 
learned. Judge, opensd-proceedings f for contempt against 
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him. He recorded that appellant was before the 8 
Court on a charge of contempt of Court committed Esraxar 
luring the hearing of the suit, but he did not record ge 
upecifically the conduct which constituted the alleged yng. 
contempt. Bawani was calledas the only witness in the MPEROR. 
contempt proceedings and denied that he offered any HieALD Axo 
inducement to appellant not to give evidence in the case. 
The learned Judge committed appellant to jail for 
contempt for 30 days and added an order that he. 
must be. fed on jail diet. ~ 
Appellant appeals against the soneigncdt 
The grounds of. the appeal are that he ‘was. not 
‘called on to show cause. against ihe order,. that’ 
‘because he actually. gave evidence he had not been- 
guilty’ of contempt that. his return to give evidence: 
‘should be regarded.‘as. an indication of penitence, 
‘and that the -learned Judge. was influenced. in making’ 
the order by irrelevant considerations. His learned: 
Advocate has drawn our attention to the fact that, as: 
Advocate for the plaintiffs in the suit, he suggested 
to. the learned Judge that-appellant ought to be given- 
‘an opportunity. to show cause before an-. order: 
was made. against him. He contends that -it-is: 
prejudicial to the parties that proceedings for.contempt. 
should be taken against a witness during the: trial 
of the suit: He ‘has referred us to the. judgment 
of the. Privy Council in Pollard’s case (1)-as‘authority- 
for. the. proposition that no person should be punished= 
for contempt of. Court; which -is a. criminal. offence;- 
unless. the. specific: offence-. against :him. be distinctly. 
stated and an opportunity of answering it be given-to- 
‘him, and: to: the: judgments..in the casés of - Chang: 
Hang .Kiu. @y Vallabhdas. agen and: Bai Meeliat ake in: 






ang 





(1) {1868} a Privy Count it Agipeal ‘Cases PER bees fab 
- (2) (1909] Appeal Cases 312. 2--1 >: (3): (1903}27 Bom. 394 
(4) (1909): :33 Born. 630::: ifs. 8EY 
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which that principle has been affirmed and followed, 


He has also referfed us to the recent case or of- 
Bason v. .Sone (5). as,.authority for the proposition 
that the jurisdiction of the Court in’ contempt ought 
not to be invoked in cases where the matter is one 


which can be dealt with adequately in a Magistrate’s 


Court and where there is no necessity for the matter - 
being dealt with immediately. This is the principle 
laid down in Davies’ case (6) where- it was said 
that “the summary remedy. is*not to be resorted : 
to if the ordinary _methods of prosecution can. 
satisfactorily accomplish the desired result, namely, to 
put an efficient and. timely check upon such 


_malpractices.” That principle is part of the comimon: 


law. of England which has been held by the Privy: 
~ Council. -in Surendra. Nath Banerjee's case (7) to: 


be applicable in-the jurisdiction of the High Courts” 
in’ India for paiut and it is clearly ne 


on us. 


There can be no ae that mele the Binwlic- 


~' Common Law disobedience to a sub-pwna amounts’ 


to. contempt, vide such’ cases of Goff v. Mills (8),: 


Dixon v. Lee (9) and Barrow v.. Humphreys 10) 


and we see no reason to . doubt that it amounts to. 


contempt in India also.’ 

_ Appellant's learned Advocate had ‘referred us to. 
Rules 12 and 17 of Order XVI of the Code of Civil 
Procedure and: to ‘section 480 of . the Code of. 
Criminal. Procedure. Under the: former. provision is. 
made for summary punishment: for failure to obey a: 
summons ‘by a fine. of; not, more than Rs. 500, and: 
ae the latter the, Court. may, pee a sentence, of: 








(5) — 4! Call 4010 _ r1906] Kinig’s Bench. SUNS RA Bk re aM lace 
(7) (1884) 10 Cal, 109. (13a)! :, (8)5 [4:844}.13 Law Jour nal Repiris (Q: te 227: 
(9) [1834] 149° English Reports Lect la 1239: ESE Se : : 
(10) [1820] 106 English Reports (K.B:) 780: 
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fine not exceeding Rs. 200 with simple imprisonment 
for a term’ which may extend to one month in default, 
Those provisions apply to all Civil Courts. and. do 
not in our opinion affect the special jurisdiction of 
the High Court to punish summarily contempts of 
its authority. 

We have also .considered the provisions of section 
174 of the Indian Penal Code read in conjunction 
with Clause 26 of the Letters Patent of this. Court 
but we are not satisfied that the latter was intended 
to derogate from the power of the High Court in its 
Civil jurisdiction to commit for contempt in cases in 
which that power would have been RESICISED ay the 
Courts in England... 

On the aithorities we are of opinion that the 
conduct alleged in this case, namely, appellant’s failure 
to obey the summons of the Court, amounted to 
contempt and that this Court had jurisdiction to 
punish that contempt, provided that the summary 


remedy. was necessary because proceedings in the | 


ordinary course of law were not calculated to put a 
timely and efficient check upon the wrongdoer, and 


' provided: further that the specific offence was distinctly: 


stated and the person alleged to be in contempt had 
an opportunity of answering the charge. ; 
There can. be no doubt that in ‘this case’ the 
contempt was gross. “Appellant left not only the 
jurisdiction of the Court but actually went out of 
British ‘India and he admittedly did so in order to 
avoid. having to give evidence. For such a contempt 
proceedings under Order XVI, Rule ay would in our 


opinion have been inadequate and we are not prepared 


to hold that a Judge of this Court is ‘either bound or 
ought in such’a case to ‘proceed ‘under section 480 or 


section 476: of the Code of Criminal Procedure. The. 


jurisdiction in contempt is part of:-the. legal system c of 
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_ 1926 this country and -therefore as was said by Wilmot, C.J.,’ 
Esrauim in a passage cited in Davies’ case (6) ‘ we are as much 
ParexH bound to execute this. part of the system as any other.” 
“ame. «(We are. therefore not prepared to hold. that the 
EMPERO® Jearned Judge was wrong in this case in using the 
dee undoubted jurisdiction of this Court to deal with, 

contempts summarily, instead of acting under section 
476 or 480 of the Code of Criminal Procedure or under . 
Order XVI, Ryle. 17, of the Code. of Civil Procedure.,. . 
‘The matter of the learned. Judge’s alleged. failure 

to frame a specific charge and to give appellant-an 
opportunity. of answering that charge is. more. difficult. 
“As we have. already said the learned Judge. recorded 
that the. learned Advocate, who is now appearing. for’ 
“appellant: but who,was at that time . appearing -for the: 
plairitifis in the suit, drew his attention to. the fact 
that. . appellant should be given an opportunity to show 
cause before action was taken against him, andy it 
seems clear that if appellant had actually. been called 
on to- show cause the learned. Judge would at. that 
‘time have stated that that procedure had been followed.. 
We are. constrained therefore to find that ‘appellant 
-was not formally called upon to show cause ee 
“the proposed order of commitment. . ae Se 
If therefore the principle stated in Bollards case © 

must be applied we shall be bound to set aside the 
order as having been illegally made. The facts. of, 
‘this case are. clearly different from. those in. Pollara's 
case., There the alleged contempt had - always been 
denied. ‘Here it cannot .be denied, but, on. ‘the’ 
contrary. it was repeatedly admitted by appellant, during. 

; his examination as a witness. Nevertheless we ‘cannot, 
avoid the | conclusion, that what the Privy - Council. 
in’ Pollard: 5,.case and | "repeated. in ‘Chang. 
was int e ded to be a. general pringigle 






6)-1: ‘King’s! Bench 190912 at: page 4h, 2 weheReuderstss, 3 
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gliich must be applied in all cases of contempt, 

















wwever gross, and. that even if a witness has in 
vidence, given immediately before the proceedings 
or contempt, admitted the contempt, and even if the 
antempt which he has admitted is a gross contempt, 
evertheless he cannot be punished for that contempt 
nless the specific offence charged against him has 
een distinctly stated, and. unless he has had an 
pportunity of answering the charge... _ 

'. We have considered whether the principle amtvedliset 


ould be applied to the case, but we have: “come: ‘to 
he conclusion that it ought not to be applied because 
Ithough a’ formal charge may: in certain circumstances 
e dispensed with in regular criminal cases, -where 
idence is taken and. the depositions of the witnesses 
how for what offence. the -accused is being. tried, 


diecessary in summary proceedings for contempt, 
where possibly no‘ evidence to establish the offence 
ay be -recorded.-and where in the ‘absence: of-'a 
formal charge the~person «alleged to be'in. contempt 
ay not‘ know: exactly what -particular: conduct ‘6f his 
alleged’ to. have: amounted. to’ contempt. 


se the appellant-did’-not-in fact ‘know.’ what’-con- 
uct of his:'was alleged -to. constitute - ‘contempt. On 


and. no doubt at: all that he was: ‘guilty of that: contempt. 


jalutiry and since it is expressed in terms of general 
‘application, we are “convinced that we should ‘not be 


_ justified in making an exception to ity even in such. 


oan exceptional case as the present, 


|. We have considered whether we haves: ‘power to. 
“remand the case to the learned Judge on the-Original 


HM section 535 of the Code of Criminal Procédure | 


Ave are of opinion that a formal char ge is essentially | 


We do: not wish to: suggest: that in: the - “pregint 


the contrary we: shave little * doubt’ that’ he did: ‘know, ; 


ut the rule laid down by the Privy: Councilis: obviously © 
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Side and to direct him to follow the proper procedure, 
and’ whether, if we have that power, we ought to 
exercise it. There is no complaint or application which 
we could remand for disposal according to law. 
There is certainly a record which shows: that the 
learned Judge instituted proceedings for contempt and 
we may possibly have power to remand that: record 
and to direct the learned Judge to conduct the 
proceedings according to law. But we have not found 
any case in which such-an order of remand has keen 
made and we are not satisfied that it is necessary for 
us to make such an order. It is true that if we 


“refrain from making it appellant will have got off 
‘very lightly but'on the other hand’the time for: the 


exercise of the summary jurisdiction, one af the 
objects of which is to secure prompt punishment, may 


_well be regarded as having now passed, and it will 
still be open to the learned Judge to adopt one of thie 
-alternative methods of procedure to. which reference 
‘Has been made, if he still thinks it necessary to do so 
‘taking into consideration of course’ the punishment! 


which appellant -has already: suffered. 

We note that the learned Judge’s order that appellan 
should be fed on jail diet was mere surplusage anc 
was improper, the proper order in such cases being 


an order for “‘simple imprisonment.” 


The learned Judge’ s order that appellatit do stanc 
committed. of contempt for 30:days and be kept it 


_ prison and fed on gil dict is set aside, and appellan 
“ult be. reese: forthwith, 


‘G.B.C.P.0,~—No. 57, H.C.R:, 31-12-28—500 
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APPELLATE CIVIL. 


‘ “(s) Before Sir Sydney Robinson, Kt., Chief Justice, pera Mr. Justice Brown. 

a) Uefore Mr. Justice Brown. 

i {a} Before Sir Guy Rutledge, Kt., K:C., Chief Justice, and Mr. Justice Chari. 
A(d) Before Mr. Justice Heald and Mr. Justice Chari.* 

QJ poe Sir ae abidit Kt., K.C., Chief Justice, and Mr. Justice Carr, 







J. N. SURTY (Receiver) 
s v. : 
A S. CHETTYAR FIRM.* 


iilation Act (IX of 4908), First Sthadiuie, Article 151, section 5, section 12 
2 and 3)—Appellate Side Rules of Procedure (Civil) of the High Court, rule 
and its proviso—Period of limitation for Bench appeals from judgments 
yf the Original Side of the High Court—Ignorance of law or mistake when 
“an excuse for extension of time—Civil Procedure Code (Act V of 1908), Order 
47, ‘yules 1 and 8— Grounds for a revicw— Meaning of “ time requisite ” tn 






















from the period. of limitation time laken in obtaining ,copy of decree not 
essentially required to be filed—Letters Patent, Clauses 13 and 37—Civil 
. Procedure Code, sections 109 to 112—Requirements for appeal to His Majesty 
in Council—Indian Limitation and Code of Civil Procedure (Amendment) 
Act(XXVI of 1920) section 3 (1) —Civil Procedure Code (Act V of 1908), 

Order 45, rule 7—Court's discretion to extcnd time for furnishing security, 


ficient cause for admitting an appeal after time, no mistake is bond fide unless’ 


Held, that although an error of law is not necessarily a iground for review, 
{his case, as the appeal was decided purely ona consideration of section 5 
‘the Limitation Act on the assumption that the appeal was barred without 
ijxldcring a most important point that was very relevant to’ the question’ 


int were all on the record, a failure of the Court to consider this point, though 
urged and argued on appeal, is analogous to a mistake or error ARERR on! 
8 {ace of the record, so it was a fit case for a review. 


? 


* Civil First Appeal No. 89 of 1925 from the Judgment ofthe Origital Side’ 
Bt Civil Regular SuitNo. 128 of 1923 -and Civil Miscellanicous Seni tee 
EN08, 90 and 96 of 1925 arising out of the io dead 


section 12 of the Limitation Act—Whether appellant can claim to hel 


?Meld, that though! a- bond fide mistake on: the part’ of a pleader_ may be’ 


ide in spite of due care and attention. The facts of this case did not show’ 


hother it was so barred, and the facts material for the decision of such- 


Held, that: appeals: from “ judgments ” of the Original Side of the High Court. 
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fallunder Article 151 of the First Schedule ‘of the Limitation Act; th: words 
“decree or order” in that ‘Article cover the “ judgments” mentioned in clause. 
13 of the Letters Patent. Under rule 5, and its proviso, of the Appellate Side: 
Rules, the memorandum of appeal must be accompanied bya certified copy of 
the judgment unless the Court dispenses with it, but need not be accompanied 
by a certified copy of the decree ; the intention of the proviso being to prevent 
an appellant securing an inordinate eins ofthe normal period of limitation, - “ 
No period of time can be. regarded as “requisite” within the meaning of # 
section 12 (2) of the Limitation Act, if it is not essentially necessary to obtairt 
a certified copy of the decree for the purpose of the appeal and an appéllant: ‘ 
who so chooses to obtain a copy of the decree cannot claim to exclude from the, 
period of limitation. the time spent in obtaining such copy. 
-Héld,‘on the appellant's application -for leave to appeal'to His Majesty i 
Council, that as the result of the dismissal of the appeal on the point of limitation: 
was that the decision. of. {he ‘Original Side. was “affirmed and as the value, 
of the subject-matter of the suit andthe amount.in dispute in the appeal in the® 
High Court and in the prospective appeal to His Majesty in Council were mor 
than Rs. 10,000, the‘decision against which the: appellant wished to- appeal w: 
either a ‘* judgment made on appeal” within the meaning of clause 37 of thes 
Letters Patent,.or “a decree of final.order passed on appeal” within: the: meanin = 
of section 109 (a) of the Civil Procedure Code, That it was: unnecessary t 
decide whether or. not, the rules laid down in sections 109 to 112 of the. Civil Pro 
cedure Code are the rules. mentioned in, clause 37 of the Letters: Patent, becaus 
the appeal will be either under clause 37, if this clause alone applied, because: ‘ 
the sum in issue was over Rs. 10,000, or under sections 109 and 110-of | 
Code, if they applied, as the requirements of value were fulfilled in this case 
and the only question on appeal to. His Majesty in Council was, the substantial H 
question, of the Jaw of limitation materially affecting the applicant as wellas at 
Bench appeals from judgments of the Original Side of the High Court, i 
Held, that where ; a cértificate of leave to appeal to His Majesty. i in Council | 
had. been granted, the Court for ‘cogent reasons. had full. ‘power to extend the; 
time for furnishing security according to certain rulings but owing. to the: 
amendment introduced in Order 45, rule 7, of the Civil Procedure Code, the} i 
rolings.did not apply now. The effect of the amended Order js that the: discretion} 
of the Court i is. ‘curtailed, and limited: as regards the period fro: the.date of the, 4 
decree complained of; to. an extension of sixty days, beyond which under no,; 
circumstances the Court can go, and the period of six weeks from the. date | of the 











“grant of the certificate has not coupled with it any-discretionary period. . 


E Aubhoy Churn Mohuntv.  Shamont Lochun Mohunt, 16 Cal. 788 ; Pramathas 
nath Roy v. Lee. 49 Cal. 1996 ; Ram Dhan and others v. Prag. Narain ‘and 


: others, ' 44 All. 216; Tin ‘Tin ae and others v. Mauug Ba Saing, 1 Ran, 584-— 
: folk ed. 


Hai Rap Y. «Nek, 3 fahore 127. Murari Rao and. others. WM. - Balavanth 


Beha f 
Cal. 55 Gangailhar Me Soka, '20.C. W. Ne 96 ipa Ram-v.. ay 1907. P, R, 
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Doctor (in the appeal), N. M. Cowasjee (in. the review, 
re-hearing of the appeal and in the proceedings for 
leave to appeal to His Majesty) N. N. Burjorjee 
(in the security application)—for Appellant. 


Leach (in the appeal) review and re-hearing of the “Fre 


appeal), Orntiston (in the proceedings for leave to 
appeal to His Majesty and the security)—for 
Respondents. 

In Civil Regular Suit No. 82 of 1921 on 


the Original Side Mohamed Ally Modan had a 


partnership dispute and claimed a eet accounts 
of Modan Brothers & Co. . J. N. Surty, an 
Advocate of the High Court, was. in this suit appointed 
Yeceiver to -recover a partnership debt and he, as such 
receiver filed, at the instance of Modan, Civil Regular 
Suit No. 128 of 1923.on the Original Side against the 
firm of T. S. to recover a sum of more than Rs. 11,000 


and interest theréon said to be due by the Chetty firm 


to the partnership. 
The suit was dismissed on the 8th of January 19253 


application for copies of ithe judgment aad decree? 


was. made on the same date as Modan desired to 
‘appeal against the judgment. There was.a delay of 
12 days.in payment of copying fees. The copy of the 


judgment was ready on the 24th March 1925. The 


copy of the decree was not ready until the 27th of 
April. An unsuccessful attempt was made to file. 
‘the memorandum of appeal with the copy of the 
judgment alone on the afternoon of the 4th Aprik 
1925, but by that time the Court ‘office had. closed 
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and remained clesed for several days. owing to holi-— 
days. Mr.:Burjorjee, Advocate for the appellant, was. 


informed about the matter ; he ‘advised Modan that 


it did not matter as, the. copy’ of the decree. was not. 


supplied bythe Court up to. that date and that it would 
“be nécessary: to file a copy of the decree. Mr. Burjorjee 
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ieft Rangoon and returned a week after the ‘Court. 


re-opened. As no copy of the decree was yet ready,. 
urgent fees were paid by Modan, the copy was. 
obtained on the 27th April and the appeal was filed 


-on the 28th April 1925 and was accompanied by copies. 


of the judgment and decree. 

"Mr. Justice Carr, before whom the appeal first came. 
raised the point of limitation and directed that it be 
heard before a Bench. 

Appellant then — filed an application | for extension. 
of time under section 5 of the Limitation Act, and. 
urged that there was a bond fide mistake and ignorance- 
on the part of all persons ‘concerned with the appeal: 


regarding the rule of the High Court that the appeal 
could be filed without a copy of the decree ; they were: 


under the impression that a copy of the decree - was: 
required. 

Under Article 151 of the First Schedula of the: 
Limitation Act the period of limitation for an appeal’ 
from a judgment of the Original Side is 20 days: 
from the date of judgment and after allowing for time: 
to obtain a certified copy of the judgment, the appeal 
was .already barred on the 4th of April 1925 when 
an attempt was made ‘to file it. The appeal -was 
within time only if the time spent in. obtaining. a: 
copy of the decree was also allowed’ to be excluded 
from the period of limitation. 

‘Sir Sydney Robinson, the late Chief fiusthecy and 
Mr. Justice Brown, before whom the. appeal came,. 
held that: no sutficiett cause was shown for an exten-. 
sion of time under section 5 of the Limitation Act 


“and holding that because ‘under the proviso to’ rule 5 


of: thé Appellate Side: Rules. it was unnecessary” to: 
filé a-copy of the decree; the time. taken-in obtaining: 
the | copy of the decree* was not “ requisite ” within: 


the -meaning of: ‘that: word in section 12 (2) of the: 


Vou. IV]. RANGOON SERIES. 


Limitation Act, dismissed the appeal on the 8th of 


June 1925 as time-barred. 
Appellant then applied for review of the  aeeient 
dismissing the appeal as barred by limitation on.the. . 


ground that he was entitled, as of right, to exclude. 


the time spent in obtaining a copy of the decree. 
He urged that Rule 5 was only an enabling rule that 
permitted an appeal to be filed without a copy of the 
«decree, but it could not in law deprive him of the. 
- “benefit of section 12 of the Limitation Act, if he chose 
to file a copy of the decree. Mr. Justice Brown 
allowed the application on the 13th October 1925 
but, holding-that as it would not be competent for him 
‘sitting alone to,come to a final decision on the matter: 


‘which would have the effect of reversing the orders: 
spassed bya Bench of which he formed one member, . 
His Lordship directed the papers to be laid before’. 


the Chief Justice for the appointment of a Bench to 
re-hear the appeal on the new point of limitation. 


A Bench,- composed of :Sir Guy. Rutledge, Chief . 
Justice, and Mr. Justice Chari, re-heard the appeal and. 
“came to: the same conclusion as the Bench which’ 
heard the appeal originally and held, by their judg- : 
ment, dated the 22nd of F Shragry 1926, that the appeal 


was barred by limitation. . 


Appellant applied for fae to appeal to His Majesty: 
in Council on the question of limitation. Mr. Justice . 
Heald and Mr. Justice Chari granted the certificate . 
on the 10th of May 1926. Security: for the costs of : 
the respondents was-fixed at Rs., 4,000 by: the: Court. 


on the 26th of May 1926. 


Modan failed to furnish ae ath the tne, 
allowed under Order 45, rule 7, of the Civil Procedure. 


Code (23rd June 1926)... He applied on. that day for.an 


extension of time : the respondents. made ‘a. counter : 
application, on the, 9th. July; to revoke the certificate, 
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of leave. The Chief Justice and Mr. Justice Cart: 
before wliom the application came on for hearing. 
held that no extension for the appellant was possible 
under the amended Ordér 45 and that even if the: 
Court had power to extend the time, no cogent. 
reasons were advanced for doing so, and accordingly 
revoked, on the 19th of July 1926, the certificate . 
granted to the appellant. It may be noted here that 
‘Mr. Surty, the receiver, was not responsible for the 
delay and laches that occurred. The five judgments. 
se to'this case are reported below. 


-RoBINson, ©J., AND Brown, J.—~The paditelont. itt. 


-this:case was passed on the 8th of January 1925, and. 
‘ twenty days i isthe limitation allowed for an appeal, Aut. 


application for copies of the judgment and decree was: 
filed at once on the 8th of January 1925. The copy of. 


_ the judgment was ready for delivery on the 24th Match. 


--1925. There was some delay in depositing the fee. 


‘An attempt, it is said, was made to file the appeal on: 
the: 4th of April 1925, but ‘that was the day on whichi. 
the: Court: closed for the Easter holidays, and the 
attempt was made after the Court office was. closed. . 
‘The fact was. brought to the notice of Counsel, who: 
then said that it did not matter, as it would be neces-. 
sary to file a copy of the decree, and that the Court had’ 


“not‘supplied a copy of the decree up to that dates. 


Counsel then left the country. On his. return, which: 
was a week after the Court had. re-opened, it was.’ 
brought to his notice that no copy of the decree had': 
yet been obtained. Urgent fees. were then paid ; a: 
copy. of the decree ‘was’ ‘obtained and the appeal owas. 
filed the following day. : 
By the rulés of this Court; made approximately. tivo: 
years:ago, it is laid down: that: it ¥s-not’ necessary: to file - 


" a-eopy of the’ decree with thie: memorandum of appeal. 
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t'ralé was madé because it was’ considered essential 

the period of twenty days which was deliberately: 

| should not be exceeded by several months owing 
f) delay in preparation of decrees, or for any other 
Feuaon. | 
It is said that learned Counsel ‘was ignorant, even 
his length of time, of the provisions of that rule. 
“The question that we have to consider is whether 
sufficient cause has been shown for our exercising 
discretion: which is given to the Court by the 
wvisions of section 5’ of the Limitation Att. a 
thas been’ laid down by this Court’ that, though a ai 
nd fide nvistaké on the part’ of a pleadéer may bé 
















stake is bond fide unless made “in spite of due care 
‘} attenition:” That dictum was approved of and 
lowed by a Full Bench of this Court ii the case of 
vin Tin Nyo and others v. Maung Ba Saing (43. 

In the present’ case, turning to .the affidavits that 


M. Désai-+— © 


peal on the 4th April.1925, but it was too late. then 
[i file it, it being a Saturday and past 2pm. Mr. Bur- 
jorjce then looked. into the matter, and said that, as 
bertified copies of the decrees had. not been obtained, 


8 clo as soon as he returned from Colombo.” 

4 » It is impossible to read this statement in any other 
& By than that there was an intention. to file the appeal. 
lo bad. failed ‘as the office. was already closed. And, 


Ir. Burjorjee | looked, into. the. matter. 


" ye “@) 909) Rin. 583. 


flicient causefor admitting. an appeal after: time, m0. 


ve béen filéd, we find the following statement by 


“Mr. J. N. Surty signed’ the temorandum of - 


there was time to lodge the. appeal, which he promised, 


Bn the 4th of April. 4925, and. that an attempt to do 


further, that it was after this abortive: attempt. that, 
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“It is, indeed, strange if Counsel, with such large: 
cea should. remain, for two years, in ignorance of: 
a rule with which he and his office have to deal atioah: 
every day of the week. 

The attempt to file the appeal was made without. 
having any copy of the decree to file with it, and this, 
in our opinion, points strongly to the fact that it was. 
known that the absence of a copy of the decree *was no. 
bar ‘to the filing of the appeal. A. copy of the judg-. 
ment had been obtained long before the appeal was’ 
ready. There was no-reason why it should not have. 
been filed before limitation had expired ; but the 


. appeal was already time-barred, when: the auSEAD ue 


file on, the 4th of April 1925 was made. - 


_ We. can see no. ground, on these facts, for holding 


5e that this was a bond ee mistake made “in spite of due, 


care and attention.” 
Under these cirewmstatices we “tad ourselves: 


~ unable to hold that there is sufficient cause. The 
. appeal will stand dismissed as barred by limitation. 


Oct. 13... 


The appellant will pay the respondent's costs, and! 


_ we fix the advocate’s. fees at five gold mohurs. 


~ BRown, I. —The applicant filed an appeal against, 
a’ judgment of the Original Side of this Court. The 


. memorandum of’ appeal was placed before Carr, Te 


who’ noted . that the appeal appeared to be time- 


barred. Notice on the- question of limitation was 


issued,: and’ after hearing | Counsel for both. sides a 
Bench, consisting of the learned Chief Justice. and 


“myself, passed orders dismissing the appeal, as barréd 


by limitation. The: petitioner has now filed an appli- 


~-eation for review of this judgment, and, as the learned 
Chief ‘Justice has’ gone» on leave, this application: has 


to be heard by me: “alone® surider” the ' provisions * of 


tule 5 of “Order. Ar Of the’ Code of ° Civil Procedure, 
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The judgment appealed against was delivered on the 
8th January, and the appeal was not filed until the 
29th April. Under rules of this Court it is not 
necessary when filing an appeal against a judgment 
on the Original Side to file with the memorandum of 


appeal a copy of the decree appealed against. A. 


‘copy of the judgment appealed against in this case 
was duly obtained and allowing for the time required. 


for obtaining a copy of that judgment, the appeal. 
still remained barred by limitation. Before we heard. 


‘Counsel fon the question of limitation, affidavits were 


filed on behalf of the petitioner to the effect that’ he. 
was acting under a bond fide mistake in believing — 


that.a copy of the décree was required for ‘purposes, 
of appeal, and it was contended. that for this reason 


thére was sufficient reason within the meaning of. 


section 5 of the Limitation Act. for admitting «the 


appeal.. "We held against the applicant on this point.. 
An entirely different point is now taken. It appears. 
that atthe time application was made for copy of. 


thé judgment on the Original Side, application was 


also’ made for copy of the decree appealed against,.- 
and that a considerable. delay occurred before. the . 
copy of the decree was obtained; If. the. whole: 


period between the filing of the -application for copy: 
and. the obtaining of: the copy of the decree be 


excluded then the appeal would be within: time. | The- 


‘contention, now. put forward is that, notwithstanding 


the. fact that a copy. of the decree is not now’ 
required tobe filed ‘along with: the: ‘memorandum 
‘of appeal in appeals:from the Original Side,> neverthe-: 
less the provisions’ of.’section: 12° of: :the- Limitation‘ 
_ Act give the petitionerthe right to exclude :the. period: 
requisite for obtaining: such .4 copyfrom: ‘the period; 
of. limitation; ptescribed. » So. (far as: ray :recollection: 
-goes this" point was~tguched: ‘Or when™ ‘the “matter* was 
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argued before us, but it was not pressed and was 


not really argued, and we made no mention of it in 
our judgment. Section 12, clause 2, of the Limitation 
Act runs as follows : “In comptiting the period of. 
limitation prescribed for an appeal... . , the 
day on which the judgment complained of was: 


. pronounced and. the time requisite for obtaining a 
copy of the decree, sentence or order appealed from 


or sought to be reviewed, shall be excluded. The: 


contention on behalf of' the petitioner is that: no rules. 


of this Court can override the ‘provisions: of. this. 
section and that the period required’ for obtaining a. 


_ copy of the. decree in this case was time: requisite. 


for obtaining a ‘copy: of the decree withii-the: mean~. 


ing of section 12; whether the copy was actually: 
réquired’ for. the purposes of appeal or: not: Aste: 
whether this contention is sound or not I at “present: 
express no opinion. The- matter has not: been fully: 
argued nor would it in my view of the meaning of. 
the ordér. regarding reviews be competent for me> 
sitting alone to come: to a final: decision on the: 
matter which - would have the effect: of reversing thee 
ofders: passed by: a Bench of which I’ formed’ one: 


_ member. What I: have to decide is whether the: 


citeumstances are such that a review should. be: 
granted, and the matter set down for further hearing: 
under the.provisions of rule 8 of Order 47; 

In the case of Chhajju Ram v. Neki (4) Their: 
Lordships of the Privy Council decided that the: 
provisions of rule 1: of Order 47’ must. be. pei snes 
strictly, that the words ‘‘any other sufficient reason ” 
in that: rule‘mean a reason at least analogous to these: 
specified immediately preceding; . and. that. it» was: 


not a sufficient reason for granting ateview that:the: 
onder sought to. be: reviewed . “ prowaied siti ane 
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ygorrect exposition of the law.” It is argued on 
ebalf of the respondent that in accordance with 






















uview has been made out in this case, and I have 
wen referred further to the case of Srimati-Garabini 
famarin v. Suraja Narain Singh (2). In that case 
he Trial Court had originally dismissed the suit, but 
lad subsequently allowed a review of the order of 
dismissal on the ground that a recent decision of the 
ull Bench of the High Court had not been consi- 
ered by the Court when it passed its original order 
dismissal. It was held ‘by the High Court of 
‘’atna that in accordance. with the principles laid 
own, in ‘Chhajju Ram's case the reasons for granting 
review were not sufficient. It is however to be 
moted that the order, a review of which was. held to 
have. been wrongly. granted, had. been based’ on a. 
previous judgment by a Divisional Court of the High: 
Court. Doubt was also expressed as to whether ‘the: 
later Full Bench decision did apply. to the facts of 
that particular case. It cannot therefore be’ said that 
the. tfacts. of that case are really analogous to the. 
facts.of the. present case. In the case of Murari 
Rao..and others v. Balayanth. Dikship and another’ 
(3) . which was also decided: after the Privy. Council: 
] case, it was held that an error of law might be an 
«.¢rror. apparent on. the. face of the record, As was. 
F pointed, out by. Their Lordships of the Madras High. 
p ' Court, the actual facts of Chhajju Ram's case are not. 
pvery, clear, and although that case. is definite authority. 
: ‘for the. view. that an. error. of. law is not necessarily; 
F '& ground. for review, it dogs. not decide. that such: 
an. error. cannot: be. a ground. for review in. RY: 
circumstances. : 








i 
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lese principles I must hold that no ground for 
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‘It is not for me, as I. have already said, to pro-, 
nounce an opinion as to whether the interpretation | 
put on section 12 of the Limitation Act by the. 
learned Council for the petitioner is correct or not, 
but it is quite clearly an arguable contention which . 
can be supported by authority. The point is one 
which so far as I know has never been decided in. 
Burma and is obviously a point of considerable’ 


importance. “As the point was not previously pressed. 
before us when we heard Counsel on the question of. 


limitation it would perhaps be going too far to say’ 
that there isa mistake or error on the face of the’ 


‘record because we did not discuss the point in our 


judgment. But in the circumstances of the case our 
failure to deal with the point was at least analogous. 
to such a mistake or error. The facts of the case’ 


" were before us in. the affidavits which had been filed 


and if the contention now put forward is correct, 
then the question of the applicability of section’5 of 
the Limitation Act did not arise at all. We decided 
the matter. purely on a consideration of section 5, 
and on the assumption. that the appeal was barred” 


. by limitation. Whether it was actually so barred we’ 


‘did not consider at all. We assumed that the appeal 
was barred. without considering a most important 
point that was very relevant’ to the question whether 
it was so barred. 

I do not suggest. that the mere: fact that a point 
of law has not been considered is a ai a 
Teview. , 

* But as pointed out: iy? Their Londstige in Murari 
Rao’s case, each cas¢ must be judged: by itself.. The 
point raised in the present. case~is of such import- 
-aticé, and would, so’ clearly have. had to be considered 


by us if it had been brought t to our notice, that’our 


failure to ‘consider it. 1S) an my, opinion,, analogous to 
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“am therefore of opinion that this application for pee 






- #éview must be granted. 

The correct procedure for me to adopt appears to onkiSinn 
he that adopted by the Calcutta High Court in the case "2 
of Aubhoy Churn Mohunt v. Shamont .Lochun Mohunt Rfow J 
. (4), that is to say to direct the papers to be laid before CI. cay 
the Chief Justice for the appointment of a Bench to = 
thear the review. I grant the application for a review 
(Accordingly and direct that the papers be placed before 
ithe Chief Justice for the appointment of a Bench to 
ire- -hear the matter under the provision of rule 8 of Order 
47 of the Code of Civil Procedure. 
» ° This application for a review would not have been 
‘necessary had the applicant raised this contention 
before us at the hearing on the question of’ limitation, 
‘and I do not consider that in the circumstances any 
orders as vte costs are required at this stage. 






‘RUTLEDGE, C.J., AND CHARI, J.—This is an appli: 196 
‘cation for review of a judement passed by the late Feb. 22. 
‘Chief Justice and Mr. Justice Brown in an appeal from: 
the Original Side of the High Court. in which they 
held that the appeal was barred by limitation. By the 
rules: framed by the High. Court (rule 5, proviso) 
it is not necessary that an_ appellant ‘from a’ 
judgment or order of the Original Side should file 
with his memorandum of appeal a copy of the: decree. 

The rules provide that he may ‘file the appeal. with- 
out such copy. He present appeal is barred if the 
time spent in obtaining the copy of the. judgment alone. 
is excluded. If the time for obtaining ‘a’ copy of the | 
decrée. is ‘also excluded then it ‘is’,‘within time. 
Before the ied Justice’ and - -Mry Juifice Brown: it 


_— = 
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seems to have been taken for granted that the 


appeal was out of time and the point pressed im 


argument was that there was a bond fide mistake on the : 
part of the appellant’s advocate, which was a sufficient | 
cause within the meaning of section 5 of the Limita- . 


tion Act for the. delay in presenting the appeal. 


The learned Judges held that there was not a bond , 


Aide mistake and there was no sufficient cause for ' 


not. filing the appeal within time and on that ground 
dismissed the appeal. The appellant thereupon filed 


an application for review which was granted and the’ 


-review.is. now before us for disposal on, the merits.. 


The point which is now argued, which however 
was. not, argued on the previous occasion, is that the: 
time required in obtaining a copy of the decree must. 
be excluded even though it may.not be necessary ; 
for the appellant to file such a copy along. with his: 
memorandum of appeal. Section 12, clause (2), .of : 


the Limitation Act provides that i in computing 


the period of limitation prescribed for an appeal’ 


. the day on which the judgment complained of | 
was pronounced and the time requisite for obtaining: 
a copy of the decree, sentence or order appealed 


from. shall be excluded. ” Clause (3) provides. “ where 


a,decree is appealed from or sought to be reviewed. 


‘the time requisite for obtaining a copy of the judgment 
on which it is founded shall also be excluded.” 
‘The point. for consideration is whether. it could be 
‘said that the time: was.- “requisite” for obtaining 
a copy ofthe: decree when there was no. obligation 


-on the fappellant.. to. file .a copy of the decree along 


~with his. memorandum. of . appeal, The limitation ‘for 


appeals. ‘from the Original Side is contained in Article 


151. of the First Schedule of the. Limitation, Act and 


there can: therefore. ‘be «no. question, that section {2 of 


the Act does not apply :to:such appeals. 
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Our attention. was drawn to a passage in a Com- = 1926 
mentary on the Limitation Act, which seems to J_N. Surty 

; (RECEIVER) 
show that even when copies are unnecessary, the v. 
time spent in obtaining those copies should be ee 
excluded, as the words of section 12 of the Limita- = FIRM 
tion Act are clear and specific on the point. The Reyeepets 
authorities cited are Kirpa Ram v. Rakhi (1) Carry 
Gangadar v. Sekar (2) and Behari Loll v. Mungola- 
nath (3).- In the last case of Behari. Loll, the point 
did not arise for decision. All that the learned > 
District Judge referred to the High Court for deci- 
sion, and all that the learned Judge of the “ High 
Court. decided was the question whether the provisions 
of section 12 of the then Limitation Act applied to 
‘an application for review of an appellate judgment 
passed in an appeal under the Bengal Act VIII of 
1869, which provided a, special period of limitation. 
There is nothing in the report to show that it 
was not necessary for the applicant to file a copy 
of the judgment and decree with his application. In 
Kemara Akkappa v. Sethala Naidu (4) there is a 
passage in the judgment of Sir Arthur Collins, 
‘Chief Justice, to the effect that the provision of 
‘section 12 of the then Limitation Act ‘can only be 
held to apply where it is necessary to file with the 
‘appeal a copy of the decree or judgment.” This . 
‘dictum was not necessary for tlie decision of the | 
‘case then before the Court because the appeal é 
under .consideration was one under: the Madras Rent 
Act to which section 12.of the Limitation Act had 
been held not to apply. In Wajid Ali-v. Nawal, 
Kishore (5). which -was. a full . Bench case of the. 
Allahabad High Court, Sir, John: Edge, the then Chief. 





(13: (1907) PR bk, F 13) (4880):.5 Cal: 110; 
_ (2) 20 CW.N. 967.: (4 (1897) ‘20 Mad. 476, 
(5) (1895) 17 All: 213: : 
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Justice, says, “It is possible that the second, third and 
fourth paragraphs of * section 12 of the “Act No.. 
XV of 1877, were enacted, sd far as applications:for: 
review of judgment or to set aside an award are 
concerned to meet cases in which a person interested 
in applying for a review. of judgment or to set. 
aside an award may desire to inform himself accurately: 
by the perusal of the copy of, the decree or order: 
or judgment, as the case might be,'as to what its. 
actual contents were and as to any legal or other’ 
objections there might be to it. The legislature may 
have intended that persons under such circumstances. 


- should not by the Law of Limitation be compelled. 


to vhurry, ‘into an: application for review of judgment, 
until ‘they had full opportunity of: 
considering the terms of the decree or order or: 
judgment.” It will be noticed that the point for consi= 
deration in the Allahabad Full Bench case was. 
whether an application for review of judgment should - 
be accompanied by a decree, order or judgment: 
sought to be reviewed,’ though by the rules it was 
not necessary that it should be so accompanied, 

An argument was based on the wording of section 12 

of the Limitation Act that since such time is excluded 
by the Limitation Act, the Legislature contemplated | 
that an application Sor review of judgment should’ 
always be accompanied by a copy of the decree; 

order or judgment sought to be reviewed. It was io: 
meet this objection that! the © Tearned Chief Justice in: 
the passage above referred to made that statement to . 
show “that there might | have. been réasons: for the ; 


enactment other than the. necessity ‘of filing a copy, 


-of: decree, order or judgment: with the application: 
In a_sense,: therefore,: Sir John Edge's remarks are 
-merely obiter: Some: other cases , have beén’ cited to. 
“us,"miestly reported in unauthorised reports: wherein it: 
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seems to have been taken for granted that the time 
required for obtaining copies of decrees or judgments 
must be excluded even though they are not neces- 
xery, as to hold otherwise would be contravening the 


provisions of section 12 of the Limitation Act. It, 


seems to us that in these cases the force of the 
word ‘requisite’ has not been fully considered. 
* Requisite’ is defined in the Century Dictionary as 
‘follows :— 
_ ae Required ae the nature of things or by 
“circumstances ; 
: (2) Necessis c 
& ot So needful. that it cannot be dispensed 
‘with z | : 
‘ (4) Indispensable. 
Te Beets to us therefore that the words of the 
‘gection. “time requisite for obtaining a copy of the 
‘decree imply that it is essentially necessary to obtain 
copies and that-some time must necessarily be spent 
‘in obtaining such copies. It cannot be said that 
when no copies at all are needed for the purpose 
‘of. niing i tices: in accordance with law, any time 
4s “requisite,” i.¢., is indispensably necessary, for 
obtaining the copies.» We are fortified in our opinion 
‘by a recent -decisidn of the Privy Council. In 
Pramathanath Roy v. Lee (6) an appellant made 


delay in applying for a formal order to be drawn up. 


in accordance with the rules. of that Court and after 
the decree was drawn up and sent to him for approval 
he delayed. in approving and returning the draft 
decree. The High Court of Calcutta refused to 
exclude, in favour of the appellant, these two periods 
during which the preparation, and signing of the 
fs the anpellant. 





decree was ERalayetl by the laches 
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He contended before the Privy Council that the time- 
requisite within the meaning of section 12, clause (2),. 
was the time which, in the circumstances of the case 
was actually occupied by him in obtaining the decree.. 
Their Lordships of the Privy Council in answer to: 
this contention say as follows: “In Their Lordships’ 
opinion no period can be regarded as requisite under: 
the Act which need not have elapsed if the appellant 
had taken reasonable and proper steps to obtain a 
copy. of the decree or order.” It seems to us to follow 
from this that no period can be regarded as ‘ requisite” 
under the Act when there is no need at all to apply for 
and obtain a copy of the decree, if, asin this case, the 
rules allow the appellant to file his memorandum, of: 


appeal unaccompanied by a copy of the decree, 
“Fhis was the view taken by Mr. Tustice Carr of this. 


Court in an unreported case of this Court, Civil First. 
Appeal No. 256 of 1924, and we are in agreement ou 
the view taken by him. 

A comparison of the earlier legislation on. the : 
subject, so far as appeals are concerned, leads. to 


, the same conclusion. In the Limitation Act of 1859: 


there was no provision for appeals but in the Civil’ 
Procedure Code of the same year, section 333 provided. 
a period of limitation of 30 days for appeals to the: 
District court. In that section there was a provision. 
for the exclusion of time spent in obtaining copies: 
of the decree only but not of the judgment, while: 
section 335 of the Code provided that the memorandum. 
of appeal. should be accompanied by a copy of the. 
decree appealed against.. When the Limitation Act. 
of 1871 was enacted the provisions relating to limitation: 
in respect of appeals, . ete., were taken out of. the: 
Civil Procedure Code‘and incorporated in the Limi~ 
tation Act. The law; ‘however, remained the same, 
section 13 of the Limitation Act, 1871, ao 
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“Feproducing the provision contained in the Civil Pro- 



























kclude only the time spent in obtaining copies of 


el of 1877 (Act XV of 1877) we find for the first 
111~ a provision (section 12) that “ the time requisite 
t obtaining a copy of the judgment on which it (i.e., 
ig decree) is founded shall (also be excluded.” The 
son for this change in the law becomes apparent 


ode of 1877 (Act X of 1877) which had enacted that a 
jemorandum of appeal shall be accompanied by-a 


Opy of the decree “and (unless the Appellate Court 


unded.” 


‘appeal ‘to. His Majesty in Council arises out of a 





je appeal therefrom. 


“ decree or order.’ 


hen we turn to séction 541 of the Civil Procedure 


HEALD aND Cuart, JJ.—This application for leave 


ic decree. When we come to the Limitation ae 


ispcnses therewith) of . the judgment on which it is 


We therefore hold that the appeal was time-barred. - 


dgment of this Court passed by one Judge on the 
riginal Side in. “Regular Suit No. 128 of 1923 and. é 


Clause 13 of ‘the. Letters © Patent of this Gotirt : 
vides for. an appeal from the “ judgment” of one’. 
idge of this Court, and article 151 of the First: 
thedule to the Limitation Act provides that the’ 
od of limitation for an appeal from a “decree or. 
der” of this Court in the exercise of its original - 
vil jurisdiction shall be 20 anys from the date of : 


Since the institution of this. Court it has beets: 
practice to tegard appeals from.“ judgments” of ‘, 
Original Side as falling under article 151,. the 
ds “ decréé or order” in that article being regarded.” 
overing the “judgments” mentioned in clause 13 = 
the Letters Patent, atid; although it has. beet’: 


Uae: 
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1926 . contended that article 151 has no application to 
J.N.Surty appeals from ‘“‘judgments” under clause 13 of the 
ee Letters Patent and that therefore there is no period 

TS. of limitation prescribed for such appeals, a Bench of 


“CHETTYAR 5 F 
“Firm. this Court has recently. held that article. 151 does 


Hizax Anp apply to appeals from the Original Side under clause 13 
‘of the Letters Patent. 
in : Section 12 (2) of the Limitation Act says that in 
computing the period of limitation prescribed for an 
appeal, the time requisite for obtaining a copy of the 
decree or order appealed from shall be excluded. 

Rule 5 of the Appellate Side Rules of Procedure 
of this Court lays down that a memorandum of appeal: 
shall be secOMipaniee by a certified copy of the 
“ decree or order ” against which the appeal is made 

and shall also be accompanied by a certified copy of 
the “judgment” on* which such “ decree or order” 
is founded unless the Court. dispenses therewith, but 
it contains a provsio that a memorandum of appeal 
against a “decree or order” of this Court in the 
exercise of its original civil jurisdiction may be 
presented without a certified copy of the decree or 
order. It has been contended that these rules have. 
~ no application to appeals from “judgments” under 
clause 13 of the Letters Patent since in terms they - 
' refer to appeals from a “decree or order,’ but this - 
Court has held that they were intended to apply and 
_ do apply to appeals from ‘ ae under seas 13 
of the Letters Patent, : sea 

The.result of these ‘decisions of “his Court, read 

with article 151 of the Limitation Act and ae. 5: 
of the Appellate: Side Rules,’ is that the period: of” 
limitation for an appeal. from a judgment of the’ 
Original Side under clause 13 of the Letters’ katent is ° 
20 days from the date of the judgment, and. that: in — 
such appeals: the merorandum.of appeal must be 
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uupanied by a certified copy of the judgment 
iless the Court dispenses with it, but need not he 
vouipanied by a certified copy of the decree. The 
lention of this last provision was undoubtedly to 
ut an appellant from securing an inordinate 
fleusion of the normal period of limitation by 
plying for a copy of the decree or final order and 
taking advantage of the delay which may occur in 
drawing up of the decree or final order. 

n the present case the judgment on the Original 
tle was passed on the 8th of January 1925, and 


py of the judgment was not completed until the 2nd 

February 1925, there being a delay of 12 days in 
yment of copying fees, and the copy was ready on 
e 24th of March. The copy of the decree was 
t ready until the 27th of April. .The appeal was 
ed on the 28th of April and was Se as by 
sOples of the judgment and decree. 


heard before a Bench. 
Applicant then filed an application that the appeal. 
should be admitted after: time, under section » 5 of 
the Limitation Act. 

The Bench before whom the appeal came: held 
lhat no sufficient cause was shown for an extension 


holding that because, under rule 5 of the Appellate 
Bide Rules, it was not necessary that the memo- 
Fandum of appeal should be accompanied by a copy 


f the decree was not “ requisite” within the mean- 
ng of that word in section 12 (2) of . ‘the Limitation 
Act, dismissed the appeal as time-barred. 


plication for copies of the judgment and decree. 
ere made on the same date. The application for a - 


The judge before whom the appeal first came : 
sed the question of limitation one directed that it. 


af time under section 5 of the Limitation Act, and 


f the decree, the time taken in obtaining the copy. 


285 


1926 
J. N. Surty 
(RECEIVER} 
Vv. 

Ti Ss. 
CHETTYAR 
Firm. 
HEALD AND 
Crary, JJ. 


286 
1926 


J. N. Surry. 
(RECEIVER) 
U 


T.S. 
CHETTYAR 
- Firm. 
HEALD AND 
“CHARI, JJ. 


INDIAN LAW REPORTS. —_[Vo. IV 


Applicant then filed an application for review of 
the judgment dismissing the appeal as barred by 
limitation, and the learned Judge who heard that 
application made an order for the re-hearing of the 
appeal on the question of limitation. | 

The appeal was accordingly re-heard on_ that 
question and the Bench by whom it was re-heard 
came to the same conclusion as the Bench which 


heard the appeal originally and held that the appeal 


was barred by limitation. 

Applicant now applies for leave to appeal to 
His Majesty in Council against the dismissal of his 
appeal on the ground that it was barred. by limita- 
tion. . os sae Ps 
The result of that. dismissal was of course that 
the decision of the Original Side was affirmed and 
since the value of the subject-matter of the suit 
and the amount in dispute in the appeal in this 
Court and in the prospective appeal to His Majesty 
in Council are admittedly more than Rs. 10,000, 
applicant.claims that he is entitled’ to leave to appeal 
as of right. Coan fe 

Respondent on the other hand contends that 
because the appeal was held by the Appellate 
Bench to. be barred by limitation there was in faci 
no appeal and therefore the judgment of the Appel. 
late Bench, which dismissed applicant’s appeal, was 


. nota judgment “ made on appeal” within. the mean- 


ing of those words in clause 37 of the Letters 
Patent of this Court, or a ‘“‘decree or final ordei 
passed: on appeal.” within the meaning of section L0¢ 
of the Code of Civil Procedure. He. suggests. that 
the rules mentioned in the latter part of clause -37 
of the Letters Patent are the rules which are con. 
tained in sections 109 to 112 of the Code, and thai 
therefore the proposed appeal to His Majesty can. fic 
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ily under clause (c) of section 109 of the Code 
ind that leave to appeal can be given only if we 
‘artily that the case is a fit one for appeal to His 
Majesty in Council. 

We do not propose to consider whether or not 
‘the rules laid down in sections 109 to 112 of the 
ode are the rules mentioned in clause 37 of the Letters 
‘Patent, because we are satisfied that the decision 
‘against which applicant wishes to appeal was either 
a‘ judgment made on appeal” within the. meaning 
vot clause 37. of the Letters Patent, or ‘a decree or 
inal order passed on appeal’ within the meaning of 
section 109 (a) of the Code. If it was a judgment: 
‘made on appeal within the meaning of clause 37 of 





ithe Letters Patent, and if the rules mentioned in. that. 
a@lause are not the rules contained in sections 109. 


‘to 112 of the Code, then the appeal will lie under 


‘€lause 37 because the sum in issue is over Rs, 10,000,: 


while if sections 109 and 110 of the Code apply, 


‘the appeal will le because the amount or value of. 


“the subject-matter ia dispute in the suit. and in the: 
appeal to His Majesty in Council is over Rs. 10,000: 
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wand the decree or final order appealed from. affirms © 


the decision ‘of the Original Side of this Court, 
hwhich was the Court which passed the original 
judgment and decree or final order. In any case 
the only question which is intended to be raised on 
appeal to His. Majesty im Council is a question of 
‘law, all the relevant facts being admitted, and that. 
-question is material to the applicant since its decision 
‘has involved the dismissal of his appeal which’ 


i was valued at nearly Rs. 16,000, and: it is’ of general. 
importance, since it affects the period of limitation 


for all appeals. to a Bench from judgments .of the 


Original. Side--of this Court.’. We. hold. that :the 
Appeal. fulfils. the: requirements of clause 37 of.” the: 
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‘Letters Patent of this Court and we grant a certificate 


J. N, Surry accordingly. Respondents will pay the applicant’s costs 


isi 


~ S. 
CHETTYAR 
FIRM. 


“1926 
July 19. 


in respect of the hearing of the application for leave ta. 
appeal, Advocate’s fee to be two gold mohurs. 


RUTLEDGE, C.J., AND Carr, J.—In this case there 
is an application by the appellant asking the Court to. 
extend the time for furnishing security in a case 
where leave to appeal to His Majesty in Council has. 
been granted and there is a counter-application on 
the part of the respondents to revoke the certificate 
of leave as the appellant has failed to furnish security 
within time. The question is governed by the 
provisions of Order ,45, rule 7, of the Code of Civil 
Procedure read with section 3 (i) of Act XXVI of 
1920, so that rule 7 now reads : 

“Where the certificate is granted, the apollcamt 
shall, within 90 days or such further period not 
exceeding 60 days as the Court may upon cause shown 


‘allow from the date of the decree complained of or 
within six weeks from the date of the grant of the: 


certificate whichever is the later date—_ oe 
“(a) furnish security in cash. or in Govertment: 
securities for the cost of the respondents.” 

For the appellant it is argued that, although the 
judgment appealed from is dated 6th of June 1925,. 
there was an application to review that. judgment, 
which was admitted, and judgment upon the review: 
was not passed untilithe 22nd of February 1926,. 
that the certificate to’ appeal to His Majesty in 
Council was granted by this Court on the 10th of 


_ May.1926 but that the. question: of the amount in 
the nature of the security was not decided then but 
only decided on the: 26th of - ‘May 1926, Admittedly: 
“even, if the -date | ‘of’ the: judgment ‘upon the review 


application, ‘namely, the. (22nd - February | 1926 is 
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taken as the period from which the three months is 
to run, this part of the section would not avail the 
appellant. But it is. urged that in the alternative 
- the six weeks’ period should be calculated from 
ihe 26th of may and that, if that is done, as that 
period does not:lapse until the 7th July, the appel- 
_lunt is in time ‘to move the Court for an extension. 
Reliance is placed upon a series of cases begin- 
ing with Indian Law Reports, 2 Calcutta, page 272, 
Which was approved of by the Privy Council in 
. | Indian Law Reports, 10 Calcutta, page 557, which 
show that, for. cogent reasons, the court has power 
‘to extend the time. 

i We may observe, however, that all fhese decisions 







were previous to fie important amendment by Act 


XXXVI of 1920, and ifythe result of that Act is. to 
“limit the power of the Court to grant any extension 
to the three months’ period and not to allow any 
extension of the six weeks’ period, then the cases 


cited would have no application. This was the view 
taken by a Bench of the Allahabad High Court. in 


_ Ram Dhan and others v. Prag Narain and others (1). 


The Chief Justice and Mr. Justice Banerji observe" 


on page 217: | 

“The question before us is whether having ee 
to the very caretul: drafting of the aniendment,’ the 
discretion of the Court is not curtailed and ‘finited, 
as regards the period from the date of the decree, 
to an extension of 60 days beyond: which under no 

ul 

circumstances the Court.can go. We are of opinion 
that that is the real meaning and: the .intendedi 


effect of the section. It will be seen that the -period » 
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of six weeks from the grant of thé certificate has 
not. got. ‘coupled. with it ‘any discretionary period. In 
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practice an appellant secures not much less than 
150 davs from the decree appealed against under 
this provision, Our view is that we have no power to 
extend the period beyond those times which are now 
definitely and clearly set out in the amended Order 
XLV, Rule 7. To decide otherwise and grant extension 
beyond the period of six weeks would in’ our view 
defeat the object and intention of the amendment.” 

The same. construction seems to have been adopted 
by the Madras High Court and the Court of the 
Judicial Commissioner at Oudh, and we ourselves: 
have no doubt that this is the correct view: applying 
the legal maxim expressio unius:te the construction 
of the rule; But even if we had considered the 
amendment in-the way contended: for by the appellant, - 
we are not. satished that any - cogent reasons for 
extension appear in this case. 

The appellant or the party behind ee was to 
give security in cash or Government securities. 
They did. not choose to give cash [but wasted .a 
lot of time. in seeking for a particular kind of 
Government security upon which apparently the 
interest or return would be better, namely, the new 
issue by the Government of India. When this was 
found unavailable, they . . . purchased the ordinary 
Government promissory notes and even then 
apparently they did not purchase sufficient, taking 
the face value instead of the market value of these. 
notes with the result that the Bailiff, subsequent fo 
their tender, reported ‘that. their actual value was 
short by something like Rs. 900. 

We are accordingly of opinion that the aioe 
application fails and. that the respondent's. application 
must succeed. with the result that the. certificate. 
granted.. wilt be. revoked: Costs; three gold - -mohursy 
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APPELLATE CIVIL 


Hefore Sir Guy Rutledge Kt, K.C., Chief Justice, and Mr. Justice Carr, 


THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL 
v. 


HE CHETTYAR FIRM OF $.R.M.M.R.M. AND 
TWO OFHERS* 





‘Land Acquisition Act (I of 189}), sections 16 and 48—Goveriument of I udia Ack;, 
1915, section 30 (2,—Transfer of Property Act (IV of 1882), section 43—Effect 
ofaward and. possession by Colector—What acts of parties would or would 
not amount toa withdrawal of acquisition and ve-vest property in late owier 
— Mortgage by late owner after segs on: 


When the Collector makes an award under section 2 of the Land Acquisi- 
dion Act and then takes possession of the land, the effect under section 16 is that 
the land vests absolutely in the Government free from all incumbrances. 

Held, that a subsequent offer by the late owner to make a gift of the land to 
Government, abandoning the right to compensation, although accepted by 
Government, did not amount to a re-vesting of the land in the late owner as on 


& “withdrawal” under section 48. If at all, the land, would have ré-vested, in ~ 


these circumstances, in the owner in trust for the limited cel iaias eee 
the land to Government. 

Held, further, that section 30 (2) of the Government -of India Act, 1915, 
ontemplates that sl: pe of Property. by Government should be made by 
written deed. 

Held, thérefore, that no title ee from the late owner to 2 mortgagee 


by deposit of deeds made after the acquisition of the land, nor did the late - 


owner subsequently acquire any interest which:could pass to the mortgagee 
ander section 43 of the Transfer of Property Act ; moreover, if any such interest 
had so passed, it was limited to that of a mere trustee for conveying the land 
tback to.Government. i : 


Subrahmanian Asari v, The Secretary of stake on India in Council, 17° 
Mad. L. J. Sah—isseietonk from, 


A. “Egg ar r (Government Advocate)—for Appellant, 


N. M. Cowasjee—for Ist Respondent. 


i 


“Civil First’ Appeat. No 479 of. 1925 from. the: juetgment of Original Side in 
Civil Regaine Suit No.. 459 of 1924... 
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RUTLEDGE, C.J., AND CARR, J.—The facts of this. 


‘Tue Secre- case, which are not in dispute, are as follows :— 


TARY OF 
STATE FOR 
INDIA IN 
CouNCiIL 

Uv. re 
THE 
CHETTYAR 


Firm oF S.R.- 


M.M.R.M. 
AND TWO 
OTHERS. 


On the 23rd of December 1919, the Government of 


Burma issued a notice under the Land Acquisition 


Act of 1894 of their intention to acquire certain land 
at Pegu for the purpose of constructing a hospital. 
The acquistion proceeded and, on the 28th of May 
1920, the Collector made an award under section 11 
of the Act; and, on the 29th of May, under section 
16 of the Act, he took possession of the land.. 
The effect of this under section 16 was that the land 
vested absolutely in the Government free from all 
incumbrances. 

‘This land belonged to the late Lim Chin Fans 
He was dissatisfied with the award of the Collector 
and applied for a reference to the- District 
Court, under section 18. This reference was heard, 
and, on the 24th of August 1920, the District Court 
made an award very largely enhancing the amount of 

compensation given by the Collector. The Govern-- 
ment then preferred an. appeal against the District. 
Court’s judgment, in Civil First’ Appeal No. 196 ae 
1920, of the Chief Court of Lower Burma. 

While this appeal was still. pending on the 7th. 
of October 1921, Lim Chin Tsong deposited with. 
the plaintiff-respondent firm certain title-deeds as. 
security for a loan taken on a promissory note: 
Among these deeds were the title-deeds of the land 
in Pegu which was the subject oo the acquisition. 
proceedings. 

Six days Jater, on the 13th of. ‘October 1921, ‘Link 
Chin Tsong wrote to the Commissioner of the Pegu. 


Division a letter (Exhibit A) which | reads as: 
follows :— 


Goer “ Having ia that there is'a great public need 
for anew hospital at Pegu, I venture to offer a part of 


Vou, 1V| RANGOON SERIES. 293 

























i [ind owned by me to the west of the Court 1926 
iuse for the site. I shall require to reserve a plot Tue " SECRE= 
2 TARY OF 
Hiaiisuring some two acres or more on the south of srare ror - 


i site for lawyers’ quarters, but the rest of the land. [NPMIs 


: CouNciL 
Exsball be glad to offer to Government to meet this %. 
Brent public requirement. The purpose for which _Cserryar 


a : : FirM OF S.R - 
a land was being required was not known to MM.RM 
at the time when proceedings for requisition “7s? 


re taken and I shall now be glad to with- . ice: 
w the proceedings in the Chief Court if Govern- CJ., anp 
nent will pay the cost of that and the pig as i 
roceedings.”’ 

This offer was transmitted by the Coauniestoner to 
e Local Government who then sent to Lim Chin 
song a telegram, of which (Exhibit J) is a copy, 
hich reads: ‘“‘ The Lieutenant-Governor has to-day 
ard of your most generous offer to present to the 
» Local Government for the purpose of building a new 
Mhospital at Pegu a- part of the land owned by you 
“west of the Court House and desires to express his most 
ncere thanks for your gift. His Honour much 
eappreciates your public-spirited action which he hopes 
‘anill be emulated by others who may wish to benefit their. 
ellow-men. . Subject to your consent ‘it. is proposed 
» call the building the Lim Chin Tsong Hospital. 
ein order that your name be permanently associated, 
“with its foundation.” Mr. Lim Chin Tsong replied 
Ac this telegram by a letter (Exhibit K) which is 
unimportant. On the 21st. of November 1921, the 
G Government published a notification. (Exhibit L). 
7 acknowledging Mr. Lim Chin Tsong’ s gift in the follow-- 
Ung: :-—“ The Lieutenant- Governor desires to soto e 
‘edge the generosity of Mr. Lim .Chin Tsong. i 
presenting | to the Local Government, a valuable ee 

‘of land for the purpose of building © ‘a new hospital:at’ 
Pegs.” There the matter rested for sometime. =. 
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On the 15th of March 1922, Lim Chin Tsong’s. 
legal advisers wrote to the Government Advocate, 
Burma, a letter (Exhibit I) in which they proposed that 
the appeal then pending in the Chief Court should be 
dismissed on the Government paying or undertaking 
to pay to Lim Chin Tsong the sum of Rs. 5,000 
odd being the expenses incurred by him in the Land. 
Acquisition Proceedings. Exhibits 2 to 6 are further 
letters relating to this matter and, as a consequence 
of this correspondence, a petition; of which Exhibit 
S is a copy, was presented to the Chief Court and on this. 
petition the appeal of the Government was dismissed. 
with costs, as agreed, to be paid to Lim Chin Tsong. 
Much stréss has been laid on the wording of this: 
petition, especially on the first paragraph. The petition 
reads as follows :— 

“1. The Local Government has withdrawn from: 
the acquisition out of which this appeal arose. ~ 

“ 2. It has been agreed between the parties that 
the Local Government shail pay to your petitioner the: 
sum of Rs. 5,235-6 in all on account of costs.” 

It was signed by Messrs. Giles and Ormiston, ‘Advo- 
cates for Mr. Lim Chin Tsong, and: was endorsed with: 
the consent. of the Government Advocate. Again, 
for a considerable period after this, nothing further 
occurred ; but, on the 27th of February 1923, the 


. Deputy Commissioner of Pegu wrote to Lim Chin 


Tsong a letter (Exhibit M) which reads as follows :— 

“ With reference to the gifts of land made by 
you to Government for the purpose of building the Lint 
Chin Tsong Hospital in Pegu, I have . the honour 
to request that you will be so good as to make the 
land over. by registered deed of conveyance to the 
Deputy Commissioner, * Pegu, ‘at the Registration 
Office, Pegu, . either, personally or by agent or 
representative or assign’ daly ‘authorised by power= 
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@caltovuey, vide. section 32 of the Registration Act, 1926 


-¥ead with section 123 of the Transfer of Property Act. Tus secre- 


: ‘2. As regards stamp duty, no duty is charge- gtarp ror 

‘ble, vide section 3 (1) of the Stamp Act. sabre 
“T should be grateful if the matter could be ee 

wattlecl at your earliest convenience.” CHETTYAR: 


~ u ° re . F Ss. a 
Exhibits N, O and P are reminders issued on ohne” 


this letter to which no reply was received. Then, — 


ier the 23rd July 1923, ithe plaintiff firm, through | —- 

their advocates, wrote to the Deputy Commissioner, Ch, AND. 

: Pegu, a letter (Exhibit A) giving notice that the plaintiff S** * 

-glaimed to be a mortgagee of the land in question 

‘ona mortgage created by Lim Chin Tsong in October. 

4921. The Deputy Commissioner, by exhibit Q,: 

‘forwarded a copy of this letter to Lim Chin Tsong. 

‘on the 3rd of August 1923 enquiring: whether the 

facts stated in Exhibit A were correct, and again 

asking Lim Chin Tsong to make over the land by. 

registered deed of conveyance. To this letter Lim 

Chin Tsong replied by Exhibit E, dated 14th August. 

1923. He said. that he would be pleased to make. 

over the land by registered deed as suggested and 

promised to look into the matter raised in the fetter. 

from the plaintiff's advocates, (Exhibit R is a copy of 

Exhibit E.) He added that he had been searching for 

the title-deeds of this land and was glad to know where 

they were. About the beginning of November 1923. 

Lim Chin Tsong died and it Was lates found: that. his. 

estate was insolvent. . : 
There was further - Suecoondenes: between the 

Deputy Commissioner, Pegu, and the plaintiff's: | 

advocates by letters Exhibits C, D'and F, and finally, | 

by Exhibit G, the plaintiff gave the Deputy Commis-: » 

sioner notice of his intention. to file a suit and this. 

suit was, in fact, filed on the. inci Side of this: 

Court on the 19th August 1924. - 
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pete In the suit the plaintiff claimed a mortgage 


‘Tne Secre- decree under the equitable mortgage alleged to have 


aes ror been created by the deposit of title-deeds in October 
Goma, 1921 for the land now in- question subject to 
ae the acquisition proceedings and the other lands of 
caerryar which the title-deeds have been deposited with the firm. 
aR We are not now concerned with anything but 
axpD TWO the land ‘at Pegu which- was the subject of the 


' OTHERS 
area acquisition proceedings. 
Co AND In paragraph 6 of the plaint the plaintiff Adie 


Gar, Js that by the petition in.the Chief Court the Local 
Government had withdrawn from the acquisition 
proceedings. ‘ He claimed that he. had an effective. 
mortgage over the property in question which could 
not be’ affected by the alleged gift by Lim Chin 
Tsong. He claimed also that even if it were held: 
that, at the time of deposit of title-deeds, Lim’ Chin. 
Tsong had no right or title to the property in 
question, the withdrawal by the Local Government 
fromthe acquisition proceedings with the consent 
of’ Lim Chin Tsong re-vested the title in the said 
Lim. Chin Tsong and that the said mortgage took: 
effect under section 43 of the Transfer of Property. 
Act.. He claimed in paragraph 12 of the plaint, that 
if it were held that he had no mortgage or. charge. 
on the land itself, he had a charge on the amount 
‘of compensation. payable to Lim Chin Tsong for the: 
-acquisition.of his. propérty. 

~The learned Trial Judge found that the Geveemnerit 
‘did. withdraw in’ law. from: their possession of. the 
property at Pegu and that it did revert into the 
legal possession of Lim Chin Tsong... He considered 
‘that the words in the petition.(Exhibit S), “the Local 
‘Government: has wither from: the acquisition out. 
of which this: appeal arose; meant.. that the Govern- 
‘ment had abandoned its: property. in- the land in. 


V4 ~ RANGOON SERIESe 


















ition. He laid some stress on the fact that the 
ity Commissioner had subsequently asked Lim 
i ‘Tsong to make over the land by. a registered 
veyance, and asked, “ How can anybody make a 
wee of land over by registered deed unless the 
wal property in the land is his own”? He held 
fther that by the operation of section 43 of the 
asfer of Property Act and on principles of equity 
plaintitt acquired a valid mortgage on the pro- 
y as soon as the property again vested in Lim 
1 Tsong. He accordingly gave the plaintiff a 


dispute. 
fought this appeal. 


ove that in October and November 1921, none of 
@ persons concerned fully realised the actual 


give the land to the Governmient, was. offering 
give something to which he had no title but 
hich actually belonged to the Government 
self. He also. offered to withdraw the proceedings 


‘and therefore could “not be withdrawn, by his. 


‘Governor when he sent his telegram, Exhibit J, which 
“by implication accepted the gift. They were again 
Soverlooked when the Notification, _Exhibit L, was. 
‘ published. | 


@rtgage decree for the sale of the land in dispute: 
well as of the other lands as to which there was 


Against that judgment the Secretary of State has 


It appears clear on the recital of facts given | 


the .Chief Court, which had not been instituted, . 


These facts were also overlooked by the Lieutenant.’ 
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ate. of affairs. Lim Chin Tsong, when he offered : 


Again, in March and’ “Aptil 1922, sitien the question 


“of settlement of the appeal." was dealt | -with, the facts 
were misconceived.. ‘ 





‘of the District Court still ene. good. . 
22 


By. consént : the appeal was | 
dismissed, the eff. e t. of which was to- leave the award: 
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dings., commenced with, of course, the consent of the} 
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‘No -steps were taken at the time to have a vali¢ 
deed of gift executed. Although the Deputy Commis 
sioner wrote to Lim Chin Tsong, asking him to execut 
a registered conveyance, he did not do so until almos 
eleven months after the dismissal of the appeal, and 
some fifteen months after the. actual offer and accep 
tance of the gift. 

The plaintiff relies very strongly on the statement) 
in the first paragraph of Exhibit S that the Goyernment, 
had withdrawn from the acquisition proceedings, and 
contends that this statement must be accepted. ag. 
correct. To. this the learned Government Advocate. 
replies that under section 48 of the Land Acquisition 







those proceedings ; after ‘the Collector had taken “posses: 
sion. of the land. This Mr. Cowasjee, for the plaintiff, 
counters by the contention that there is nothing in, 
the’ Act to. prevent the. Government from. restoring 


the state of affairs. which existed before. the procee: 








other, party to, the, proceedings. With this contention 
iwe agree, | but .we do not think that such | ‘a course of 
action, could properly. be described as.a withdrawal. 
‘from the, acquisition. itt: would be rather an. annulment’ 
of a. completed. acquisition. ‘For the acquisition was, in’ 
fact, complete, although the amount of compensation , to 
‘be paid. remained, to. be: finally determined. And. the 
question | how. such, an annulment. could be effected 
still remains to ‘be - -answered. Clearly it, would be 


cfrses 


necessary ! that the Government s should in some janner 
reconvey -: the property. to. Lim Chin Tsong who. on 
_bis.part must relinquish all claim to. compensation for 


; the acquisition. This ds ‘not denied, ‘but .we are asked 


“to. ‘hold. that, on ‘the: fact disclosed such. a _Teconvey- 
ance was, effected. This we “are: unable. to- hold, 
“Assuming for, the moment that , a reconyeyance ould 
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‘lie cffected in this informal manner we do not consider 
it the facts disclose any intention on the 

purl of cither the Government or Lim Chin Tsong 

that this should be done. We find it extremely 

lificult to believe that had there been any such 

intention steps would have not been taken to complete 
¢ whole transaction in due form. 

The question also arises whether Government was 
mpetent to divest itself of its property in this 
anner. Mr. Cowasjee points out that under ‘the 
rown Grants Act, XV of 1895, the provisions of the 


Pranster of Property. Act do not apply to transfers by. 
Government. There are, nevertheless, statutory provi- | 


yns relating to such transfers. Section 16 of the 
Burma Town and Village Lands. Act provides that land 


the disposal of Government may be. disposed of © 


(a) by grant or lease, : conferring - such interests 
therein and on such conditions as the Local Govern- 
ment may. by rule. prescribe.” The rules under this 

ction -do not provide for disposal by grant except ‘for 

igious edifices and they Jay down very definite 


ocedure forthe issue of leases. Clearly they contain. 
HO provision. authorising such a. conyeyance as that. 
' hich the plaintiff, claims. to have: -been. effected in 


i case. We note: that, Mr. Sispiee contends that 





We 


The ‘Government of: tea net 1945, is more impor- . 
ant. -Section, 30 Jays down that eae any Local: 

VeRnent may, on behalf. and in’. the name of the. 
pocretary of State in Council, and, subject to such. Provi-: 
sions and restrictions as the Secretary of State ir in Council 4 
vith the concurrence of a majority’ of votes ata meeting. 
of the Council.of India, prescribes, sell and dispose of a any. 
feal or personal. estate. whatsoever in. British Andia- 
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within the limits of their respective Governments, fot’ 
the time being vested in His Majesty for the ie, 
of the Government of India 
Clause (2) of the same Section: says: “ Every 
assurance and contract made for the purposes of this 
section shall be executed by such person and in such 
manner as the Governor-General in Council by resolu: 
tion directs and authorises and if so executed may 
be enforced by or against the Secretary of State in 
Council for the time being.” 
This provision clearly contemplates. that transfer! 
should be made by written deed. It would, indeed 
be surprising were this not required. It is certainl 
not in the public interest that Government. shouk 
dispose of its property otherwise than in a forma 
manner and by written instrument. ;The Governot 
General in Council. did. in fact issue directions b 
resolution in the Home Department (Judicial), date: 
the 2nd June 1913. This resolution was issued unde 
the East India Contracts Act, 1870 (33 & 34 Vict 
cap. 59), and the Government of India Act, 185 
(22 & 23 Vict., cap. 41),. Those Acts were ‘bot 
repealed by the Government of India Act, 1915, bi 
under section 130 of that Act the repeal did not affe 
the validity of the resolution, which is still in forc 
but has been amended: in various details under: tl 
Governinént of India Act, 1870. ° , : 
'- In -that ‘resolution the ‘Goveinor-General. in Count 
declares that ‘deeds, -contracts and other instrumer 
may be executed as follows.’ Then follow. a: -lar 
number” of details. Paragraph R_ provides. for: t 
execution of ‘contracts in- the territories under’ t 
administration - of. the -Government: of Burma,: a: 
‘specifies the officers by whomn they may be execut: 
Tt is Clear: “that there was no execution of ‘a 
contract in favour. of Lim Chin Tsong by any offi 
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ihe Government in the present case. We are 
ily of opinion therefore: that under section 30 
af the Government of India Act, 1915 there was 
contract or transfer binding on and enforceable 
inst the Secretary of State. 
We have been referred to the case of Subrahma- 
# Asariv. The Secretary of State for India in Council 
In that case the land in question had been 
uired by the Government in 1873 but it was found 
| the Collector had in 1873 got back the compensation 
ney. The District Judge held that the acquisition 
not cancelled by the return of the purchase 
ney and that the properties which had become 
sited in the Government had never been divested. 
learned Judges of the High Court said in their 
gment : “ We are unable to agree with the Judge 
jut even after the recovery of the compensation 
joney from the plaintiff's predecessor in title, the 
le continued to vest in the Government .. .” They 
eld , however, that on other grounds the plaintiff’s 
sit ialled. This expression of opinion was, therefore, 


















j the facts, as stated in the report, do we agree 
th it. 


Our view of the facts of the present case is that 


evernment of its title in the land in dispute and 
re-vest it in Lim Chin Tsong. - On this view of the 
we the plaintiff can have no mortgage on that land, 


8 deposit of the title-deeds or at any time there- 
ter. : 


2 a od 


~ (42 ‘Madras Law Journal’ ‘Reports 557. 


difer and we cannot regard it as an authority. - Nor, 
ie acts of the parties did not operate to divest the. 


nich did not belong to Lim Chin Tsong. at the time of | 


It may be deaeble, however, to eoaider anpilree 
gument which has been: put | forward by the learned: 
pyerament Advocate... This: is that even assuming. 
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19% that the land was fé-vestéd in Lim Chin Tsoig, 


Tue SeCRE- was so re-vested only for a limited pur pose—that I 
TARY OF 

Stare ror might transfer it to the Government by way of gi 
pal and that, thérefore, Lim Chin Tsong acquired ng 


Hee Benehelal interest in it to which the plaintiff's thortga 


Cuerryar could attach, He acquired the property in effe 
Firm oF S.R. 
MMRM: only as a trustee for the purpose of conveying it 


oe the Government: 
fyiftoee, ‘The leartied Judge below said in his judgiient; 
GJ,axo. “I hold that this land was given back to Mr. Litt, 
CARR, J. e 
Chin Tsong for the purpose of reconveyance in’ thé) 
téritis of the corresporidence to which I have referred A 
but he did not consider what interest Lim Chin Tsong, 
thereby acquired. A 
‘In our view (on thé a’sumption already set out), 
Lim Chin. Tsong ‘could not have acquired anything: 
indre «than the ititerest of a‘ trustee for the purpos¢. 
of: reconveying thé property to Government and this) 
interest could not become subject to any mortgage! 
in favour of the plaintiff by reason of Lim Chit 
Tsong’s previous depose with lim of the titlé- deeds: 
to the land. 
Mr. Cowasjee argues for-the plaintiff that hen: Chin! 
Tsong’s promise to give the land to the Governnient, 
was without Consideration and could not havé Been’ 
énforced against him. We do not accept - -this: views, 
On Mr. Cowasjee’s | casé the- Governinent had not: only) 
agreed to pay to Lim Chin Tsong: thé siim of: over: 
Rs. 5, 000. but ‘had also conveyed. té Hirt its. own title: 
to thé land iti ‘quéstion in ‘consideration of his prémisé: 
-té reconvey the land’ to it -in thé’ form. of a: gifts, 
The agreement ‘between the parties therefore - Was: 
‘ not _gtatuitous ‘but for ea eenibiteratton, ane was: 
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y deposit of title-deeds. We express no opinion 
ii this question, the decision of which seems to us 
finecessary for the determination of the case before 


Bi 


ver the compensation money payable to Lim Chin 
yg has not been argued before us and we see no 
gon for holding that he had at any time any such 


To sum up—we hold that at: the time of Lity Chin 
gong’s deposit of the title-deeds with thé plaintiff 
@ had no title to the property in question, nor. did 


ierefore has no mortgagé lief’ on that property*and 
0 right to any remedy. as. against | the aeparanls the 
ecretary of State for India.: = - =, 


nd decree of the Court below in ‘so far as it is against 
e appellant, and in so fat as it affects the propefty 
Pegu which is in dispute. and to that extent dismiss 


€ appellant’s’ costs in both Courts. The aimount 
n which the costs are to bé calculated to be 
entioned: by the advocates later. [The costs settled 


¢ 14th. June as Ed) 


tet does not apply to an equitable mortgage created © 


The question whether the plaintiff had any charge © 


@ after that time acquire any such title. - The plaintiff, 


We accept the appeal, get aside the judgment 


e plaintiff’s suit, The plaintiff-respondent. will pay. 
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FULL BENCH (CIVIL). 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, Mr. Justice Heald, 
Mr. Justice Chari and Mr. Justice Maung Ba. 


9 H. ‘A. AZIZ 


KILYOBOY.* 


Rangoon Rent Act (Burma Act II of 1920), section. 18 and seclion 20 of the Rangoon, ; 
Rent Act (Burma Act IX of 1925)—Order of Judge of Small Cause’ Court! 
‘on reference under section 18 (now section 20) whether subject to revision by 
High Court—Judge of the Court whether @ persona designata. 
Held; that the First (now Chief) Judge of the Court of Small Causes, Rangoon, ° 


in exercising the powers under section 18 of the agaot Rent Act, 1920, acts : 
‘as a persona designata and not as a Court. 


‘Held, accordingly, that the High Court has no jurisdiction to. review the 


‘decisions of the First (now Chief) Judge of the Court’ of Small Causes in respect 
. of references under. section 18 of the Rangoon Rent Act, 1920. 


Allan Bros. v. Bondo, 49 Cal. 931; Balakrishna’ Parmamokv. A. K. Roy, 
26 C.WN, 30; Chalterjee v. Tribedi, 26 C.W.N. 78 ; Indian Engineering 
- Motor Co. v. Gladstone” Wylie & Co. 26 C.W.N. 102; K. A. M. Mohideen ve 
Bukshi Ram, 3 Ran. 410; Kali Dasi v. Kanai Lai De, 26 C.W.N.53; The 
; funicipal Corporation oftRangoon v. M. A. Shakur, 3 Ran: 550 ; Vijiaraghavuli 
see Theagoraya Chetty, 38 Mad. 581—referred to. - 
“M. E. Moolla v. SR. Jandass, i L.B.R. 387— dissented fram. 


= The facts es the case and the previous case eae 
that ‘gave rise to the reference are. set out inthe 

order of reference by Heald, J., reported below:: | 

_. Applicant, who is Managing Trustee of the Bengal _ 

Mosque in Rangoon, applied tothe Rent Contioller 
. for a certificate that the standard rent of two stalls, 
which were in the, seanate. of epencent ‘was 
Rs. 4-8-0 a day. 
.. .. The Controller. granted a:  gariifieate ‘but certified 

the rent as Rs. 2-8-0 and not Rs. 4-8-0: day. ° 

‘Applicant questioned the decision of the. Gon: 

troller and referred the matter to the First Judge of 
ee - Civil Reference No. 1 of 1926 arising ‘out of Civil Revision No. 135 of 





“4928; 


Vor. [V] RANGOON SERIES. 


the Court of Small Causes under section . 18 of the 
Rangoon Rent Act. 

The Judge said that he saw no reason_to differ from 
the Controller’s finding and dismissed the application. 

Applicant now asks me to revise the order of the 
Small Cause Court Judge, and the question arises 
whether or not this oat has power to revise such 
an order. 

That question was raised in the case of M. E. 
Moolla v. S. R. Jandass (1) and a Full Bench of 
the Chief Court decided it in the affirmative. Doubts 


have, however, been cast on the correctness. of the. 


judgment in that case by the decision of a: Full 
Bench of this Court in Civil Reference No. 6 of 
1925, and the concluding passages in the judgment 


of the ‘Full Bench in Civil Reference No. 12-of 1925 


suggest that the question whether the First Judge of 
the Court of Small Causes, Rangoon, in. deciding 
references under section 18 of the Rangoon Rent Act, 
1920 (which corresponds to section 20 of. tag Ran- 
goon Rent Act, 1925), acts as a Court or asa persona 
designata should be. reconsidered. 

I therefore refer, for the decision of a Ben¢h of 
two Judges or of a Full Bench, as the Chief: Justice 
may: direct, the following’ question : “Has this Court 
jurisdiction to revise decisions. of the First Judge of 
the. Court of: Small Causes, Rangoon, sin respect of 
references under section 18 of the . Bapgoon Rent 


Act, 1920"? 


The ‘matter came in due course before’ a’ Full . 
Bench composed of Rutledge, CJ. Heald, Chari and. 


Maung Ba, JJ. 


| Auzam—for Appellant. 
S. M. * Bose—fot ‘Respondent. - 


‘gt. eons nase: + sr ee RR OS 


* (i) (1922) 11 L.B.R. 387.7 





305 
psd 
H. A. AZIZ 


teow. 


INDIAN LAW REPORTS.  fVou. IV. 


RUTLEDGE, C.J., HEALD, CHart AND MauNG Ba, 


WA ‘Aziz JJ,.—The question referred for the decision of thig 
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Bench‘is :— 


“Has this Court jurisdiction to revise decisions 
of the First’ Judge of the Court of Small Causes, 
Rangoon, in respect of nas under section 18 of 
the Rangoon Rerit Act, 1920” 

A Full Bench of the late oe Court of Lower 
Burma held: that the orders of the Chief Judge of: 
the | Court of Small Causes, Rangoon, in references 
utider tsection 18 of the Rangoon Rent Act, 1920, 
were * “subject: to revision by the Chief: Court, M. E. 
Moolla ee Jandass (1). It is cleat from thé 
judgment of the -learnéd Chief Justice in that case 
that the’ basis of the décision was that the Rent 
Controller when’ exercising the powers cotiferréd on 
him by the: Rangoon Rént Act acts ds a Court — 
subordinate to the Chief Court and that a fortiori. 
the Chief Judge of the Rangoon Small Causes Court 
in ‘dealing’ with refererices on the decisions of the 
Rent Controller acts as ‘a Civil Court and aé such ‘ 


‘must’ be subordinate’ to the’ Chief Court, The fevi-- 


slonary powers of the Chief Court in respect of the 
decisions of the Rent Controller under the Rangoon 
Rént Act were not in the case, ldst cited, ‘directly i in, 
question, but when that matter did arise for decision, 
a Full Berich of: this Court held that the Retit 


Controller was not ‘a Civil Couft and that this Court 


had no jurisdiction to interfere with the decision of - 
the Rent Controller dn révision, either under ‘Section 
115 of ‘the Civil Procedure Code or under section 


107 of the Government of India Act: K.. 4. M: 
‘Mohideen v.. Bukshi Ram (2), In.a later case another 
Fall Bench -of. the’ High: 


ce GY 9H) TBR, BEE OT 






ourt, held. that, ne Ghief : 


GF G995) 3 Ran, 416. 
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Judge of the Court of Small Causes, Rangoon, in 
exercising the powers conferred on him by section 
14 of the Rangoon Municipal Act (Burma Act VI of 
1922) acts as a persona designata and not as a Court, 
The Municipal Corporation of Rangoon v. M. A. 
Shakur (3). The wording of the relevant sections in 
both the Acts (the Rangoon Rent Act and the Ran- 
‘goon Municipal Act) is similar and it is, theréfore, in 
our opinion, necessary to réconsider that Full Bench 
decision of the late Chief Court in the light of these 
later decisions. _ 

The relevant sections: relating to the functions 
and powers of the First Judge (now the Chief Judge) 
of the Rangoon Small. Cause Court are sections 18, 
22 and 23 e the: Rangoon Rént’ Act (Burma. Act II 
of 1920). This Act has been repealed and” replaced 


by Burma Act IX -of 1925, but ° séctions 18, 21 and 


23 have been re-enacted as ‘sections 20, A snd 25 in 


the new Act. - 
Sections 18, ee and 23° run as fellows : — 


Section 18. —lf the decision of the ‘Cointrollét i 


fixing the stanidatd rent for any premises is questioned, 
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a reference. shall lig to the First. Judge of the. Court — 


of Small Caiises; Rangoon, or the Judge of such othiet 


Court -ds. the Local Government may by, rule direct: 
A copy. ‘of the order of the Controller shall be filed with 


the petition’ of référeiice, _ tite petition, of referéncé 


shall bear a Court-fée staitip of 8 anrias. Any such 


Hi Abie 


reference Shall be filed within thiity days from thé date 


of the order passed. by the’ Controller. The time taken 


mm obtainitig ; a copy of the. order Of thé Gotitroller shalb. - 


- be excluded.’ in computing the’ period itt. which’ tiie. 





: reference’ riitist be. filed. The de 








(3) (4925). 3° Rani 560. 


écision, of thé Fiist | 
| Judge of the: Court: of. Small: Causes, ato hee the. 
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Judge of such other Court, as aforesaid, shall be 
final, | 7 


“ Section 22(1).—The Local Government may, 


‘make such rules as it thinks fit, for the purpose of giving 


effect to the provisions of this Act. 
(2) Without prejudice to the generality of the 
foregoing provisions, such rules may— 
(a) regulate the procedure to be followed in 
enquiries by the Controller under this Act; 
. (b) direct that such’ enquiries- shall be con- 
ducted so far as desirable in private ; _ 
(c). direct that references from decisions of the 
Controller shall be to the-Judge of any 
Court other than the Court of Small 
_Causes,. Rangoon ; 
(a) prescribe a scale of costs and fees and 
provide for the ‘charging or remitting of 
costs and fees. 
“Section 23.—In disposing of references from the 
decision of the Controller, the Judge shall follow, as 


nearly as may be, the procedure laid down in the Civil 
‘Procedure Code, for the regular trial, of suits.”’ 


With reference to. the functions and powers of 
the Rent Controller and the First (now Chief) Judge 


of the Rangoon Small Cause Court, the learned Chief 


Judge of the late Chief Court in the Full Bench judgment : 


"above referred ‘to said, ‘The Controller’s duty is to 


fix. the standard rent ‘which is declared ordinarily to 


~ be the rent at which. the premises were Jet on ‘the 


Ist April 1918 ; he is -given further powers in certain 
* cases .of fixing the standard rent at such amount as, 
; having ‘regard te the Provisions “of the Act and the 


st. He 
Y, for instance, “Bx: ‘the; ‘rent higher than’ that i 





we s° payable on. the Ist “April 1918, - when, in “his 
opinion, that rent. was: unduly. low. He is Faker 
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authority by written order to require any person to 
furnish him with particulars as to the rent that had 
been previously payable. He may -require him to 
produce his accounts and rent receipts, etc., for 
inspection. He is given power to summon and enforce 
the attendance of witnesses and compel the produc- 
tion of documents by the same means and so far as 
may be inthe same manner as is provided in the case 
of a Court by the Code of Civil Procedure, 1908. 
He has to decide on a civil dispute as to proprietary 
rights between the landlord and the tenant, and 
it is to my mind clear that in- so doing he is 
given, although not in express language as the 
President is given in Calcutta by. Rule 24 of the 
rules made under that Act, all the powers that a 
Civil Court could possess. -In my opinion, therefore, 
so far as the Controller is concerned, it must be 


held that he is acting judicially in the exercise of a 


civil jurisdiction and that he must therefore be held 
to-be a Civil Court, and, in the absence of anything in 
the Act to the contrary, he must therefore ‘be held 
to be a Court subordinate to this Court. As-regards 
‘the First Judge of the Court of Small Causes, he 
also acts as a judicial: tribunal to revise the order of 
the. Controller. In disposing’ of. references he is 
directed by section 23 to follow as nearly as may be 
the procedure laid down in the Civil Procedure Codé 
for the regular trial of suits. It-is open. to him to 
take further evidencé’ and +6’ call for further. docu: 
ments to enable him to deal fully - with the matter. 
It is true that the power. is. conferred. on:the First 


Judge « of the Court of Small Causes and. not upon. 


any- Judge. of that Court, and that the power is: not 
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conferred, as. it is in the. Gateuthe: Act: in the-case. of 


premises situate outside Calcutta, on the: principal 


Civil Court of original jurisdiction in the district. But 
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that alone is not sufficient to show that he is. merely 
a persona designata-appointed for a special purpose, or 
to show that he is acting merely in a ministerial or 


administrative capacity. He will decide questions of 


civil rights in.the same manner as a Court exercising 
civil .Jurisdiction would do, and in my opinion he 
must be regarded as a Civil Court and as a Court 
subordinate to this Court. Section 18, no doubt, 


provides that his’ decision shall be final, but there is 
nothing to show that this expression is used. in any. 
‘other meaning than in its ordinary legal meaning, 
wiz, 7” that his order shall not be appealable,” . 


With great respect we cannot agree with the 


learned Chief. Judge as to the inference to be ‘drawn 
from a consideration of the provisions of the ‘Act. 4 


It may be that the: Act intended that the Rent Con-: : 
troller and the First Judge’ of the Rangoon Small, 
Causes Court ‘should exercise judicial or quasi-judi- 


cial powers and should discharge their function ‘in 
the | same manner as a_ judicial tribunal, but, in our 
opinion, this does not: “necessarily mean “that these 


authorities are “ Courts’ ’ [See Vijiaraghavulu Pillay 


v. Theagoraya Chetty (4)). A legislative direction 
that the newly-created authority or the authority 
inyested with newly- created powers should act. in the 


same manner as judicial tribunals, and should as. far 


as possible. conform to. recognised judicial procedure, 


-might be taken as suggesting .an inference. exactly 
contrary to, that drawn by the. learned Chief Judge. In 
the. concluding portion of our judgment i in The Munici- 


pal Conporaton of Rangoon v.. M. Be. Shakur 3), 
we said “when by an .Act. of. the Legislature a new 


-authority is constituted for the purpose of determining 
-gugstions soncerning.. ight which are themselves the 


4) (4918) 38 Mad. 581. 
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ctcations of the- Act and a judge or Presiding Officer 
al a Court, as distinct from the Court itself, is directed 
to perform the functions of the newly -created authority 
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expressly enacted or necessarily implied, that the CJ. Hato, ° 


CHART AND 


intention of the Legislature was that the judge or ane Ba, 


Presiding Officer should perform those functions as 
. a persona designata and not as a Court. Such. a 
. presumption is stronger in the case of a Court like 
the Rangoon Small Causes Court which consists of 


a plurality of Judges, when only « one particular Judge is 


invested with the new powers.’ 


; We are still of that opinion and we ‘think that the 
First (now Chief) Judge of the Rangoon Small Causes 
Court, when exercising the powers vested in him by 
section 18 of the Rangoon Rent Act, 1920 (section 20 
of the present Act),, exercises those powers not as a 
Court but as a persona designata. 


Our attention has been drawn to certain cases 


decided by the Calcutta High Court, Balakrishna 
Pramamok v. A. K. Roy (5), Kali Dasi v. Kanai 
Lal De (6), Chatterjee v..Tribedi (7), Indian Engi 


neering & Motor Co. v, Gladstone Wylie & Co. 8),. 
Allan Bros. v. Bondo (9), It is assumed in these. 
cases that the Rent Controller and the President of 


the Calcutta Improvement Trust when exercising 


powers vested in them by the Calcutta Rent Act are . 
“Courts.” In the case of *K. A. M. Molideen v.” 
Bukshi Ram (2) the difference in the ‘wording of the. 


clauses of the Letters Patent creating the Calcutta 


High Court and the Rangoon High Court was pointed -. 


out, but in. the view we have taken that the First 


(now Chief) Judge of the Rangoon Small Cause Court 


(5) 26 C.W.N. 30. ae  (7)-26 C.W.N. 78. 
(6) 26 C.W.N. 53. -. ; (8) 26 C.W.N. 102 
0) (1922) 49: Cal. 931. Beciro 
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nets as a eehona designata’ and not: as a “ Court ” when 
exercising the powérs conferred on him by section 18 
of the Rangoon Rent Act of 1920, it is not necessary 
to lay any stress on this ‘distinction or to’ consider 
the extent of the powers of the Rangoon High Court 
as compared with those of the Calcutta High Court. 


‘We therefore’ answer the question | aa to a 
as follows :— ae 


“This Court has no jurisdiction to revise Hit 


decisions of the First (now Chief) Judge of the _Couitt: 
-of Small Causes in respect of reference under ’ section 


18 of thé Rangoon Rent Act, 1920. ia 
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CIVIL REFERENC E. 
“FULL BENCH. 


Fefare Sir Guy Ruttestge, Kt, K.C., Chief Justice, Mr. Justice Heald, Mr. Justice 
Carr, Mr. Justice Duckworth, Mr. Justice Cunliffe. Mr. Justice Chari, 
Mn. Justice Das, Mr. Justice Olicr and Mr. Justice Maung Ba. 


IN RE MA MYA 
v. 
MA THEIN.* 






etters Paient, clauses 17 and 18—Whether High Court botitnd by decisiotis 
s 2 of the Chief Court of Lower Burma—Meaning of the term — | law" —The 
principle of stare decisis—Sfatus of King’s Court as a Court of Record 
Burma Laws.Act (XU1 of 1898), section 13 (2)—Position of: ‘subordinate Courts 
a with regard. to decisions of the High Court'and of the Chief Court of Lower... 
} io aged iad Courts, Sudder Down Adawlat and Sudder ‘Nisawmat 
2s Adalat: 
«Held, by the Full Bench (Cunliffe, J., dissenting), that the High Court in nthe. 
bkercise of its ordinary original and appellate jurisdictions is not bourid oF the » 
eports of decisions. of the Chief Court of Lower Burma. 

The term “law” as used.in clause 17-of the Letters Patent has no witier 
“meaning than -the same -word in section.13 (2) of the Burma Laws Act and it 





















principles:of English-Common Law and Equity, which were applied by thé late 
@hief Court ef Lower Burma, but it does not necessarily include ‘thé publishéd 


© regarded: as having been stereotyped and incapable . of change. when the 
hief Coutt ceased to exist 
; The decisiotis, ‘however, of the. Chief Court .of Lower Burriia, thigh “Hot: 


weight ‘and-respect:inust ‘be attached. . Having regard to the fact that the Chief: 
Cuurt-consisted: of- men of-great learning. ahd experienéé who with an intimate 
knowledge ™ tof ‘the -legal ‘customs and habits of the péoplé of ‘this -Provinté 
nterpreted Iocal-law and: cistom to a gredt extent, and corisidéring the statis’ it 
had in the:provinct, it-would be disastrous if the Judges of the'High Courtshould 


most urgént of reasons, ‘and the :principle.of stare decisis: shéilld be — to. 
a tlfese decisions.in no. narrow or technical spirit. 


«= Per -RUTEEDGE, Ci: Only the’ principle - upon ' Which a ‘case is decided i is: 
ebinding upon a Couft of co-drllifate jurisdiction and itifetior Courts. The High . 
Ourt 18 thé ereation Of the King2Einpersi~ and its térritorial ‘jurisdiction and 
, powers: are wider thai: thOse-of thie late *‘Chiet: Gotrrt ‘and 86 the latter was fot 4 









e 
ieee Refetenite.No.-10:6£:1926:, 


méans the legislative enactments and the principles of law iricluding’ the - 


decisions.of that Court: To hold otherwise would iriéan that thé case law must . 


f bsdlute, are conditistial authorities of the'highest value to which tiie ‘gredtést - 


¢onsidersthemsélves freé to set those decisions at naught except for thé best dnd 


& Court of: co-ordinate Lecarine with the: “High: Court. In India! ‘thie’ ‘Suprénie : 
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Courts were as much created by Royal Prerogative as the High Courts. The 


decisions of the Sudder Dewani Adawlat and the Sudder Nizamat Adawlat 
appear not to be absolutely binding on the High Courts. A consideration of the 
legislation regarding the successive Courts in Burma throws light on the meaning 
of the term ‘law’ in clause 17 of the Letters Patent. Decisions of their Lordships 
of the Privy Council‘on all Courts of this Province, decisions of Full Benches of 
this Court on all Courts of this Province, decisions of Benches of this Court on all 
single Judges of this Court and all inferior Courts of the Province and the deci- 
sions of single Judges of this Court on all inferior Courts of the Province are 
absolute authorities. Inthe absence of a decision of this Court, subordinate Courts 
of the Province should consider themselves bound by the decisions of the Chief 
Court which have been reported under the authority of the Court itself, and 
not by any unauthorized reports. Reports published under the authority of the 
Judicial Commissioner of Upper Burma should be also considered as binding 
unless the decisions are in conflict with a decision of a Bench of aie Chief 


Court which has not been overruled. 


Per HEALD, J.—The Statute Law which is in ce is sbanlaiehe binag on 


.all Courts, provided that the Legislature was acling intra vires in making it. 
: Case law-is absolutely binding only on certain Courts. ‘The decisions of the 
Privy Council are absolutely binding on all Courts in.India. The authorized ° 
reports of decisions of the highest Court of a Province are absolutely binding on 


all subordinate Courts in that Province and ordinarily decisions of a Full:Bench 


-of a stfperior Court are binding on Benches other than Full Benches of that _ 


Court and on all Judges of that Court sitting singly, and decisions of Benches are 
binding: on single Judges. Decisions of inferior Courts are never binding on. 


-superior Gourts. Where Courts have co-ordinate jurisdiction the ‘practice in 


India appears to be that the decisions of one such Court are not regarded as 


binding another. So far as this Court is concerned, it has been laid cown that . 


whenever one Bench shall differ from any other Bench, not being a Full Bench, 


_on any question of law or custom having the force law or of the construction 
of any document or of the admissibility of any evidence, the case shall be 
referred for decision by a Full Bench, and provision has also been made for a’ 


Bench decision of such questions arising before a single Judge. When we say _ 


this Court is not bound by the decisions of the Chief Court it does not mean 


that this Court ought to disregard those decisions. Whilst we are entitled to ~ 


‘consider whether the decisions of the Chief Court declare the law correctly, we 
should pay due respect to them, and if we think they do not expound the law 


as it should have been expounded, we should consider whether or not in view’ 


of the principle of ‘stare decisis we should be justified in taking Steps to have 


:what we think to be the true state of the law authoritatively declared by this 


Court. On points where there is no ‘decision of this Court, subordinate Courts: ° 
‘ in Lower Burma ‘are-still bound by the ‘authoritatively-reported; rulings of the 
Chief Court, and subordinate Courts in Upper Burma are still bound by the - 


decisions reported in Upper Burma Rulings. Under the provisions, however, of = 
section 107 of the Government of India Act ‘the High Court has power, if it so 
desires, to diréct the subordinate: Courts.in Upper Burma to-régard themselves; 
as bound by the decisions of a Bench of the Chief Court or evenof a siiaca Judge 
of that Court. eee Deen Sete. aes ia — ae 

. Per CaRR, J_Even oily: we superior jurisdiction: do, eqcepels in ‘very ¥ special 
cases, follow’ ‘rules -well: established ‘by- décisions of inferior Courts. pe High:: 
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art should follow the decisions the of Chief Court unless impclicd to do 
ullierwise by the strongest and gravest reasons. 

Per DuckwortH, J.—The High Court as a King’s Court is not merely the 
“atievensor of the Chief Court, but is an entirely new creation and, as such, 
shauld be free and unshackled by the decisions of an inferior Court. ‘This is 
 udl to’say that the principle of stare decisis should not be carefully observed and, 
as subordinate Courts are bound by the decisions of the Chief Court, it cannot 
fie urged that we are endangering rights created by, or depending upon, 
ileclsions of the late Chief Court. 

Per Cuntirre, J.—Courts may be classified as Courts of the King and Courts 
which are not of the King, and Courts of Record and Courts not of Record, but 
telther classification can be regarded as a guide in respect of the question of 
the respective legal status of the old Chief Court and the present High Court. 
Phe true test to be applied is to regard both the Courts from the point of view 


heir status in relation to the Court of Appeal immediately above them. There 
§ no difference, apart from the concomitants inherent to a Court of Record 
und a larger territorial jurisdiction, between the actual civil and criminal 


‘wo Courts appear to be co-extensive. The Privy Council was and is the final 
ourt of Appeal for both. If the distinction between the Courts is not a 
ubstantial one it would be contrary to public policy having regard to the great 
ecessity for preserving a continuity of all legal decisions to hold that the Judges 
f this Court are not bound by the mass of considered judgments delivered by 
he Judges of the late Chief Court acted upon by the people of this Province and 
nm a number of occasions considered by the learned Law Lords of the Privy 
Council, The legal position of the Original Side with regard to the old ‘rulings 
pends upon section 17 of the Letters Patent, and it is the law administered 


dministered by thé Chief Court in the course of its existence of 22 years. 


“both of them King’s Courts,. but” to the position of the old Sudder Dewani 


: ‘Judges of the Madras. High Court and’ of the Allahabad High Court, show 
= though not clearly, but the Calcutta High Court has clearly laid down, that the 
S High Courts are not bound by the decisions of the Sudder Dewani Adawlut. 






© never beén contended before the Chief Court that the Original Side of the Chief 
= Court was bound. by the case law of the Calcutta High Court. The word: 


*"law” in. section 13 (2) of the Burma Laws Act means simply general law, - 


hand statutory law.and does-not mean case law and the word “Jaw” in clausé: 
E C47 of. the Letters Patent does not mean that the Original Side of this Court 


: would be bound by the. decisions of the Chief Court in the exercise of its 


“original civil jurisdiction.: 


y 


{ their main civil and criminal jurisdiction and also from the point of view of. 


jurisdiction, of the Chief Court and the High Court, and the actual powers ‘of the - 


-Jmmediately before the constitution of the High Court—the law built up and. 


Per CHARI, J.—The position of the High Court at Rangoon and the’ old 
hief Court is analogous not to the position of the Supreme Courts in the. E 
gi Presidency Towns and the High Courts which superseded them, which were. ~ 


dawlut and the High Courts which succeeded them, The remarks of the: ~ 


Per Das, J.—During the 22 years of the existence of the Chief Court, it had ~ 


Per OTTER, J.—The word “law”  eboting ih section; 13 (ty and" (2) e the: e 
Burma Laws Act and-in clause 17 of the Letters Patent'includes “ ‘iegal prin-. © 
¢iples.” ‘as for example the: legal principles of Burmese Buddhist or Mohamedan::: 
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Law so far as they are known and not necessarily so far only as they have 
received effect by legislation or have been rightly (or it may wrongly) interpreted 
by the Court ; the legal principles of the English Common Law are also included. 

Bhawani Gir v. Dalmordan Gir, 3 AN: 144; Lakhoo’ Koer and others v. 
Huree Kishen Roy and others, 12 W.R.3; M. Achuttha Menon v. V. C. Sankara 
Nair and four oihers,36 Mad. 350; Mugun Chunudcr Chuttoray v. Surbessur 
Chuckerbutty and others, 8 W.R. 479; Nagabhushanam v. Seshammagaru, 


. 3 Mad. 180; Pethapermall Chetty v. Philipps and others, Selected Judgments 


555 ; Osborne v. Rowlett, L.R. 13 Ch. Div. 785 ; Thamman Singh v. Jamal-ud-din 
and others, 7 All. 442—referred to. 

Ganesha and others v. Mool Chand and others, 95 P.R. of 1912; Gujar 
v. Sham Das, 107 P.R.; Gurbhaj v. Lachman, 6 Lahore 87 ; ‘Mohamed Ibrahim 
vy. Allah Baksh, 1 Lahore L.J. 138—distinguished. 

Broom's Legal Maxims, 9th Edition, 103; Halsbury'’s Laws of England, 
Vol, 18, paras. 535 and 536; Salimond's Le er Th. Edition, 192-194 
referred. to, ; 


A. Exgar (Government Advocate) as Amicus 
‘Curie :—Burma Laws Act, section 13, answers the 
question what law. the Chief Court applied. Clauses. 
17 and 18 of the Letters Patent mean that the law and 
equity of the Calcutta High Court is to be applied. 
The term “law” or “law and equity” occur in our 
various acts relating to the Courts. The. earliest act 
is the Burma Recorders’ Act, 1863, section 21. Their: 
came the Burma Courts Act, 1872, the Burma Courts: 


Act, 1875, Lower Burma Coutts Act, 1889, the: 
Burma Laws Act, 1898, and the Lower Borst ‘Courts. 
Act, 1900, which éreated the Chief Court of Lower’ 


Burma: | at 
The earlier ‘Courts were required to follow th 
Calcutta High Court; they were subject to appeal: 
and: reference to Calcutta which Court was a superio 






; Court in rélation to thetti. "Not ‘so ‘the Chief Court 
* of Lower Burma, I submit that the old Courts. were: 


bound by the. Calctitta rulings, ‘but either the ‘Chie! 





have built up. ‘the | ‘CA8E - ‘law on, 
he maxitn slave devisis has been, 


accepted ag the basis for. building up, 
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ase law. ‘It is an established rule to abide by 
former precedents where the same points come again 
4 gecision. But if it be found that any former 
wcision, as reported, is manifestly absurd or unjust, 
ihe judges will subsequently declare not that such a 
antence was bad law but that it was nof law.’’ As 
this principle and as to the distinction between 
Ithoritative or absolutely binding and merely per 
jasive or conditionally-binding decisions, see Broomm's: 
yal Maxims (1924), pages 103, 442, 100; Halsbury, 
olume 13, page 8, note; Stephen's Commentaries. 
903), Volume 1, page 22; Salmond’s Jurisprudence 
924), pages. 193, 194, 166. I also refer to Macleod,. 
J.'s remarks in 50 Bom., pages 27 to 32. 

The High Court's rulings are binding on Subor- 
nate Courts, One Judge is not bound by the decision: 
another Judge of equal status but may be bound 
by the principale of stare decisis. See 37 All: 366 and 
24 C.W.N. 1038, 1039. The High Court is a Court 
Record and the Chief Court was not. The Letters. 
Patent do not require the High Court to preserve 
[ le oe cat the Chief Court as in the case of 





Blackstone, III, Ch. IT, page 24, ait the. eoniaike 
Jenkins, C.J., in 44 Cal. 206 ; and Cowell’s “‘Couris. 
ind . Legislative Authorities in India" (1905, 5th: 
Edition). The predecessors of the Presidency High 


lien the Supreme Court. : The Supremé: Court was: 
‘arm ef the Court at Westminister, a“ Superior’ 


"Court of Record,” and'sa the Presidency. High Courts~. 


Wourts were Courts of. Record-+~Mayors’ Courts, and: 
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regard themselves as ‘‘Superior’’ Courts of Record.. 
The other High Courts are Courts of Record under 
sections 101, 106 of the Government e India Act and 
their Tretiens Patent. 

The High Court of Judicature at Reaanaan is: 
the first Court of Record in Burma. None of its. 
predecessors was a Court of Record. Act XXI of 
1863 gave power to the Governor-General in Council. 
to establish Recorders’ Courts at Akyab; Rangoon ‘and 
Moulmein, and’ section 1 declared that. “such Courts. 
shall be Courts:of Record.” This statement was ultra 
vires and the declaration was omitted in the next: 
consolidating Act VII of 1872. Act XVII of 1875,: 


_ section 45, and Act XI of 1889, section 37, merely: 


continued the Recorder's Court under that name, 
although a misnomer. Sir William Agnew, the 
Recorder in 1900, held he had no power to commit. 
for contempt as a Court of Record, 6 B.L.R. 125. 

Act XII of 1926 (The Contempt of Courts Act): 
is a legislative recognition of the argument that a. 
Court. created by the Indian Legislature has no inherent 
power to commit for contempt such as is possessed 
by the Courts of Record, the King’s Courts, 

There is therefore a ‘great distinction between the: 
status of the High Court and that of the late Chief. 
Court. The decisions of the latter are not binding on: 
the High Court, though it may be convenient and ; 
politic to follow them. : 

N. M. Cowasjee as: Amicus Curie =" section 3 


of Act XVIII of 1875 and 28 Cal. 289, 292.: 


’ Clause 17 of the Letters Patent deals only with this 
application of law. It does not follow that the decisions ; 


of the Chief Court’ would be binding on’ the High) 


Court. . If case law of the Chief Court was meant: 





“to ‘be. binding,. the ‘wording of the. ‘clause would be: 
"very. different. : The question ‘is, is ‘the. High- Court»: 
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superior Court or a continuation of the Chief Court? 
Letters Patent constitute the High, Court and call it 
“a Court of Record. See Burma Courts Act, 1922, 
 gcction 24, clause 2. Clause 20 of the Letters Patent 


is the same as clause 21 of the Letters Patent of 
the Calcutta High Court. If a Judge on the Original 


Calcutta High Court has taken the view that a Judge 


riend the Government Advocate’s arguments. S 
Hay for Appellant :—The late Chief Court was an 


‘the. Calcutta rulings. . 


106 ;. 36 Mad. 380; 1 Lahore Lew Journal, 138, 144. 
decision of this Full Bench. are :-——: 


original jurisdiction bound by. the: authorised, reports 


Side of one High Court is bound by the decisions 
of the Chief Court, what would be his position? The : 


nits Original Side is not bound by the decisions of ° 
ts Appellate Side unless they were on judgments of ° 
he Original Side, see 49 Cal. 931. It is because the © 
aw is. not the same on its Original Side as that : 
dministered in the districts. I support my learned - 


inferior Court to the High Court. The High Court” 
‘has power to direct by a circular the Subordinate - 
« Courts to follow the Chief Court Rulings in the absence * 
f rulings of the High Court. The Chief Court’. 
ulings.do not become scraps of papér, merely because” 
he High Court is not bound by them. If the term: 
‘law’ means decisions then we would be pound: by : 


| K.C. Bose for Respondent: :—There is no efatulory’ 
, prohibition on Subordinate Courts not to follow their - 
: High Court. Itisarule of practice. I submit the High : 


Court should follow the decisions of the Chief Court. ° 
| See Halsbury, Volume 18, 210; 11 Cal. Law Journal 


Cur, aay: vult. 
Ruriener, « CJ—The questions, ‘referred for ; 


1, Is the High :Court in exercise of its. Stainary. 
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of decisions of the Chief Court of Lower Burma, and, 
if so, to what extent ? 

2. Is the High Court in exercise of its appellate 
jurisdiction bound by the authorised reports of the 
Chief Court of Lower Burma, and, if so, to what extent ? 

Before answering the questions referred, it is 
necessary to consider the general question of. the 
authoritative character of judicial decisions. 

The English Law on the subject has been stated. 
clearly in 18 Halsbury’s Laws of England, p. -210, 
section 535. “It may be laid down asa general rule 
that that part alone of a decision of a Court of Law is 


binding upon Courts. of co-ordinate. jurisdiction and. 


inferior Courts: which consists: of the enunciation of the 
reason or principle’ upon which: the question before the: 
Court has: really been determined:: This underlying 
principle which forms the only authoritative element 
of a precedent is often called ratio decidendi. State- 


ments which are not necessary to the decision, which 


go beyond the occasion, and lay down a rule that is 
unnecessary for the purpose in hand (usually termed 
di¢tay have no binding authority on another Court, 


-though they. may have some merely persuasive 


efficacy.” The same thing is stated by Sir George 
Jessel in another form in Osborne v. Rowleit (1): ‘Thé 


only thing in a Judge's decision binding: upon a 


subsequent Judge is the pnciple upon which. the case 


was decided.” 


To decide. witiethes the. ‘ decisions of the late. 


‘Chief Court are binding upon this Court we must 


decide whether it is a. Court of co-ordinate jurisdic- 
tion. Admittedly, it isnot so in respect of territorial. 
jurisdiction, as the Chief Court’s jurisdiction was 
confined to. Lower Bama; while the High: Court's 


ae at Be 1880): L.R: 13 ch. Bi av’p. 785. 


l,. 1V] ss RANGOON. SERIES. 






iscliction extends to Upper Burma as well. In 
gin the Chief Court was the creation of the Indian 
lature and it was not a Court of Record. The 
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1 Court by its Letters Patent is the creation of Ma Teseit 


he King-Emperor and is declared to be a Court of naa 


feeord. It is in fact the King’s Court which the 
hief Court never was. Its jurisdiction in certain 
Espects such as contempt and mandamus is greater 
:that of the Chief Court. Iam therefore of opinion 
‘the Chief Court cannot be held to be a Court 
-ordinate jurisdiction with the High Court., That 
g so, according to the principles of judicial 












pourt in several decisions has regarded itself as 
found by decisions of the Punjab Chief Court. In 
fahamed Ibrahim v. Allah Baksh (2) a Bench. of 


full Beneh ruling of this Court which in our opinion 
lays down the correct law. on the point.” The Full 
Bench. ruling here referred to was that’ of. Ganesha. 
BY d site v. Mool mee and others Sie! and the ae 


a Cent Aosta, in gus bhaj Vv. " Keplnate Ps 


le Rossignol, J., observes: “The conclusion in, Gujar - 


V. Sham Das. (5) is binding on us but the theories by 
Which the: learned Judges attempted to. explain the 
custom have no such binding force.” With. regard 
to these observations I would remark: that the posi- 
tion of the Chief Courts and the High Courts: 


respectively: in the Punjab. and Burma are. not quite 
amalogous, and that the question of the. binding: 


effect of Chief Court decisions seems to: have come: 





(2), A901 Lahore LJ. (38.atp. 144.) (1925) 6 Lahore 87 at p.92., 
&. (3) 95 Punjab Record of WRB: ee (5) 107 Punjab Recdrd. 


mity; its: decisions are not binding upon the High . 
yurt. It has been urged that the Lahore High | 


he High Court observed: “We are bound by the: 
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with the principle of sfare decisis rather than of the | 
- Sudder Court being a Court of co-ordinate jurisdiction | 
~ with the High Court of Madras. 4 


_to be applied to each case coming before the High 
‘its ordinary. original civil®, jurisdiction, such law: shall 


Chief Court of Lower Burma to. such cases if: these 
’ Letters" Patent. had not ‘issued, PAR, first. Sight . this . 
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before the Court incidentally. Moreover, the obser- 


vations may have been by way of applying the legal 
principle of sfare decisis rather than holding that the 
Punjab Chief Court was a Court of co-ordinate 
jurisdiction with the Lahore High Court. The fact 
that the High Courts in India treated the decisions. 
of the previous Supreme Courts as binding do not: 
help us, as the Supreme Courts were as much the 


creation of the Royal Prerogative as the High Courts. 


and were like them Courts of Records. The question | 


of the decisions of the Sudder Dewani Adawlut and 


the Sudder Nizamat Adawlut, both Superior Courts 
to whose jurisdiction the High Court also succeeded, - 
is more to the point. And a Bench of the Madras” 
High Court in M. Achutha Menon v. V. C. Sankara 
Nair (6) observes: “The learned vakil for the® 
appellant relies on the opinion of the Sudder Court. 
of its proceedings of the 5th August 1856. The 
proceedings have always been treated as authorita- 
tive and may be relied on in the absence of any’) 


_ precedents.” This however, suggests a conditional © 


and not an absolute authority and is reconcilable:., 













The further question arises in respect, of the”, 
Original Side of this Court. by reason of section 17~, 
of the Letters Patent which runs as follows: . “And 
We do further ordain ‘that with respect to. the law. 
Court of Judicature at Rangoon in the exercise. of 


be the law. which. would’ have. been applied -by. the 


(6: (1913) 36 Mad. = P. 38: 
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would seem to apply the law as decided by the 
decisions which were binding upon the Original ‘Side 
of the Chief Court, for Judge-made law is as much 
law as the enactments of the legislature. I agree 
with the learned Government Advocate that it is 
necessary to consider certain legislation as regards 


the Courts in Burma to understand sections 17 and 18. 
of the Letters Patent. The first of these is Act XXI 


of 1863 for establishing Recorders’ Courts in Rangoon, 
Akyab and Moulmein. This Act gave an appeal 
‘from.the Recorder to the High Court of Calcutta in 


suits above the value of Rs. 3,000 and in section 21 © 
prescribed that the law of the Court should be that. 


of the Calcutta High Court except as to suits relating 


‘to: marriage, succession and inheritance where the - 
defendant was a native of the country. As the: 
Calcutta High Court. was the Appellate Court in. 


appeals from British Burma, this provision is easily 


understood. ‘Various modifications of the provisions — 


of this Act were subsequently made by the Burma 


Courts Acts of 1872 and 1875 and the Lower Burma 
Courts Act, 1889, to which I need not refer. In 1898) 
the Burma Laws Act was passed and by section 13 (1): 
Buddhist, Mohamedan and Hindu Law was prescribed: 
in cases of succession, inheritance, marriage, caste, | 


religious . usage or institution. Then section 13 (2) 


goes on, “Subject to the provisions of sub-section (1) 
vand of. any other enactment for the time being in. 
force, ail questions arising in civil} cases instituted: 
in the Courts of Rangoon shall be dealt with and: 
‘determined: according to the law for the time. being: 
administered by the High Court of Judicature™:at™ 
Fort. William in Bengal in the exercise of its ordinary” 
original civil jurisdiction.”.. While’an, appeal lay ‘from. 
the: Recorder’s Court to’ the Calcutta ‘High Court, the: 
decisions «of . that. Court. were. followed - when — they: 
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differed from those of other High Courts (vide 
Peihapermali Chetty v. Phillips and others(7). The 
Lower. Burma Courts Act, which established the 
Chief Court, took away the right of appeal from 
Rangoon to Calcutta, and during the 22 years that 
the Chief Court of Lower Burma was in existence 
I have been unable to remember any occasion where 
the decisions of the Calcutta High Court were consi- 
dered of greater authority than those of Madras or 
Bombay by reason of the Burma Laws Act, section 13° 


_ (2). This is of considerable importance for if the word 


“law” in that sub-section included the judicial deei-- 


. sions binding on the Original Side of the -Calcutta. 


High Court, it would clearly have been otherwise.. 
The several learned Judges must have construed the’ 
word “law” as covering not merely legislative enact- 
ments but also the English Common Law, and they 
must be taken to have considered that, it did not 
include the judicial decisions of the Calcutta High 
Court. In this construction I consider that they were 
justified. And, if so, there is no ground for giving 


. the word “law” in section 17 of the Letters Patent a 


wider meaning than the same word in section 13 (2) 
of the Burma Laws Act, since <it is evident that the 
latter was the direct source which inspired the former. 
The authority of legal precedents has been classi- 
fied as absolute or conditional (Salmond’s Jurispru-— 
dence, 7th edition, page’ 192). -. Decisions of their 
Lordships of the Privy Council ‘on all Courts: of this: 
Province, decisions of Full Benches of this Court on 
all Courts of this Province, decisions of Benches. of | 
ses of this Court ‘and all. 
inferior Courts ‘of the Province and the decisions of ; 
oO lsh of this Court on all — Courts of 
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For the reasons already given the decisions of the 
Chief Court of Lower Burma are not absolute authori- 
tics binding this Court on either the Original or 
_ Appellate Side and I answer both questions of the 
reference accordingly. 
The decisions, however, of the Chief Court are 
conditional authorities of the highest value to which 
the greatest weight and respect must be attached. 
- Though for the reasons given I do not consider that 
othe ‘Chief Court is a Court of co-ordinate jurisdic- 
= tion with the High Court, it was, for 22. years, the 
“highest Court in the larger and more important part 
E- of the Province subject only to appeal to His Majesty 
_ in Council. It consisted of men of great learning and 
; experience with an intimate knowledgé of the legal 
_ customs and habits of the people of the Province, 
‘and it would be disastrous if the Judges of the 
‘Court should consider themselves free to set those 
-decisions at naught except for the best and most 
_urgent of reasons. In my opinion the principle of 


ae eRe 


» stare decisis. should be applied to these decisions in. 


p /no narrow or technical spirit: The reasons for this 
- principle have been often declared, but I may refer 
eto ‘them as stated by Broom and Sir John Salmond, 
fas those reasons apply with great. force to the 
question under consideration: “It-is then an esta 
lished rule to abide by former precedents, stare 





“decisis, where the same points come again in litiga> 


‘tion, as well to keep the scale of Justice steady and 
_ not liable to waver with every new Judge’s opinion, 
1 as also because the law in that case being solemnly 
declared, what -before was uncertain and perhaps. 


“indifferent, 18 now becom®é a permanent rule, which | 


-it is mot in the breast of any. subsequent. Judgé to 


alter. according . to his private sentiments ; he being — 
etermine not according to’ ‘his own private’. 
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judgment, but according to’ the known laws of the 
land——-not delegated to pronounce a new law, but :to 
maintain the old—‘Jus dicere et mon jus dare’ 
(Broom’s Legal Maxims, page 103, 9th Edition).”. 
It does not follow that a principle once established 
should be reversed simply because it is not as per- 
fect and rational as it ought to be; it is often more 


_ important that the law should be certain than that 


it should be ideally perfect. These two requirements 
are to a. great extent inconsistent with each other; 
and we must often choose between them.  When- 
ever a decision is departed from, the certainty of the 
law is sacrificed to its rational dévelopinent, and the 


evils of uncertainty thus produced may far.-outweigh: 


the very. trifling. benefit to be derived ‘from ‘the 
correction of the erroneous doctrine. The precedent, 
while it stood unreversed, may have been counted 
on in numerous cases as definitely establishing the 
law. Valuable property may have been dealt with in 
reliance on it, important contracts may have been 
made’ on the strength of it; it may have become to 
a great extent a basis of expectation and. the ground’ 
of mutual dealings. Justice may therefore imperatively 
require that the decision though founded in error, 
shall stand. inviolate none the less communis error. 
facit jus. ‘It is better,’ said Lord Eldon, ‘that: 
the law should be certain than. that every Judge 


‘should speculate ‘upon improvements in it’.’” (Sal-. 


mond’s. Jurisprudence, | page 194, 7th edition.) The. 
reasons given by these learned authors apply: with- 
undiminished force in this Province where the Courts: 
have to a great extent been interpreting local. law: 


and custom and enactrnents’ of only local application. 


Lest there should be’ any: misapprehension on* the» 
Courts’ of the Province it is” 
ey: ‘should: considér themselves: % 
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‘bound by the: decisions of the Chief Court ‘which 
have been reported under the authority of the Court 
‘itself. They are not bound by any report published 
‘Without that- authority nor is any duty thrown upon 
the Court’ when such report is cited before it to 
‘apply for a certified copy, since, in my opinion, such 
an examination would entail an unreasonable inter- 
ference with the despatch of the work of the Court. 
» I would add that the reports published under 
athe authority of the Judicial Commissioner of Upper 
urma should be considered as of like binding effect, 
paubject to this qualification that such decisions are 
those of a single Judge and must yield when they 
re in conflict with a decision of a Bench of the 
‘Chief Court which has not been overruled. | 








Maunc BA, j.—I concur. 


HEALD, J.—I have had the advantage of veadtas the 


judgment of the learned Chief Justice and I agree with | 


thim that this Court is not absolutely bound in either 
pfs original or appellate jurisdiction, whether Civil or 


Criminal, by the decisions of the Chief Court-of Lower « 


‘Burma whether authoritatively reported or not. : 
— Clauses 17 and. 18 of the Letters Patent of this Court 
pay that in cases coming before this Court in the exer: 








Squity, as nearly as may be, which the High Court at 


icise of its original civil jurisdiction the law and equity - 
to be applied are the law which would have been © 
‘Applied by the Chief Court of Lower Burma and the- 


Fort William in Bengal in tierexcucige of its ordinary : 
riginal civil jeeaiion iS paturarisets fo apply to. 


= So far.as the xirdoriieny original jucfadiction was: 
‘oncerned, ‘clause 18 of the: Letters’ Patent : ‘Says. ‘that. . 
the law- or: equity cand. rule. of: good ‘conscience ‘to: ‘be -, 
applied: in“any case within: that: jurisdiction shall -be. 
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1926 that which would have been applied by a local Court 
dnve Ma having jurisdiction in the case. 

me Similarly, as regards cases within the civil appellate 

Ma THEN. jurisdiction clause 26 says that the law or equity and 

Heawv,J. rule of good conscience to be applied by this Court 

shall be that which the Trial Court ought to have 

applied in the particular case which is before the Court. 

As regards the law to be administered by this Coutt 

in, the exercise of its criminal jurisdiction all that the 

Letters Patent say is that. persons who are brought for 

trial before the Court either in the exercise of its or iginal 

jurisdiction or in the exercise of its jurisdiction as-a 

Gourt of Appeal, Reference, or Revision, and are 

charged with any offence for which provision isimade 

by the Indian Penal Code or by any Act amending or 

excluding that Code, shall be liable to punishment. 

under the said Codé or Acts and not otherwise. . | 

It is contended that clause 17 in so far as it pro-. 

vides that the law which is to be administered by this. 

-Coutt in its ordinary original civil jurisdiction “ shall: 

be thé law which wotild have been applied by the 

Chief Court,” makes the decisions of the Chief ‘Court. 

. binding on this Court on the Original side, and it: is. 

» Inecéssary to consider whether or not that, vortenhont is! 

sound, ae? 4 

The law by which’ Courts are bound may be ‘ 

regarded as being of two minds namely Statute Law . 

and Case Law: . 

Thé Stattite law which: is. in. force - 18 “gbsolately | 
binding: on ‘all Courts, provided that. the legislature _ 
was acting intra vires in making it. : 

Case law is absolutély binding only on certain / 
Gourts. The decisioris ‘of the Privy ‘Council are abso- : 

e lutely binding ‘or Courts in India, The authorised | 
6 highest:Coutt :of -a Province» 


ate -absolutel y “binding on all Subordinate, Courts ain 
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that Province, and, ordinarily, the decisions of a Full : 1926 
Bench of a Superior Court are binding on Benches Bid io 
other than Full Benches of that Courtand onallJudges oo». 
of that Court sitting singly, and decisions of Benches fois: 
are binding on single Judges. Decisions of inferior Ea,’ 
Courts are never binding on superior Courts. Where 

Courts have co-ordinate jurisdiction the practice in 

India is, I believe, that the decisions of one such Court 

are not regarded as binding another. So far as this 

Court is concerned, it has been laid down ‘that when- 

ever one Bench shall differ from any other Bench, not 

being a Full Bench, on any question of law. or custom 

having the force of law or of the construction of any 
document or'of the admissibility of any evidence, the 

case shall be referred for decision by a Full Bench, 

and provision has also been made for'a Bénch decision . 

of such questions arising ‘before a single Jidge. 

It seems: clear that the High’ Court is not’a Court 

of entirely’ co-ordinate jurisdiction with the Chief 

~€ourt which was’ one of the two Courts which’ is 
.re-placed.. The High Court’ is ‘a King’s Court and‘ a 

Court of Record; which the Chief Court: was-not’ and 

it' has, in certain respects, wider powers’ than’ the 
~Chief’ Court ever’had. It ‘is true that, in many respects; 

the two’ Courts may be- regarded ‘as co-ordinate, but; 

even if‘ they' were regarded: as’ entirely’ co- ordinate: 

TP do’ not think that, on the principles which Ihave. 
stated above, the decisions: of the” Chief Court ‘would’ - 

be ‘binding on'this Court. In-my opinion: what ‘Clause. 

17 of’ the Letters Patent meant was’ that ‘the institution” 

.of the High Court did not involve any change in the 

Jaw to be adininistered by the Court' on’ its” Original’ 

‘Side, and that the enactinents and the’ principles: of’ 

law which would have been followed’ by the Chiéf- 
Court: should’ be ‘followed: by’ the’ High Court, It. 
would, ‘in my opinion; have been’ contrary to principle’ 
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to prescribe that the High Court should be bound by 
decisions of the Chief Court and a strict interpretation 
of the words of the Letters Patent in that sense would 
mean that the case law must be regarded as having 
been stereotyped at the time when the Chief Court 
ceased to exist and as having from that time become 
incapable of change. Similarly, I read clause 18 as 
meaning that the same principles of equity as. are 
applied in the High Court of Judicature of Fort 
William on its Original Side are to be applied on the 
Original Side. of this Court and not that the decisions 
of the High Court of Calcutta on its Original Side 
should be absolutely binding on this Court. ke 

- Al that I have said above is, of- course, subject 


"to the proviso. that in any case what is to be: regarded 


as binding is not the actual decision but the ratio 


-decidendi. It is also subject to the operation of the 


principle of stare decisis which has been. clearly 
enunciated by the learned Chief Justice in his. judgment. 
When I say that this Court is not bound by the 
decisions of the Chief Court, I do not mean that 
this Court ought to. disregard those decisions. What 


‘I mean is that the Judges of this Court are not bound 


to. follow them as they are bound to follow the 
decisions of the Privy Council, but are entitled to 
consider whether they declare the law correctly ; 
that we should pay due respect to the authority of the 


learned Judges whose. decisions they are, and if we 


think that they do not’ expound the law as it should 
have been expounded, : we should consider whether 
or not: in view of the-principle of stare decisis we. 
should be justified. in taking steps to have what we: 
think to be the true state of the law authoritatively 
declared by this Court... : 
.. The only matter as to, which I am with the greatest. 
respect not in entire agreement with the learned . 
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Chief Justice is one which, strictly speaking, does 
not arise out of the reference, namely, the question 
whether the change in the constitution of the highest 
Court of the Province relieved the Subordinate Courts 
‘from the necessity of holding themselves bound by 
the rulings of the Courts to which this Court has 
succeeded. It is, of course, clear that all Subordinate 
“Courts are bound by the decisions of this Court and 
that until this Court was instituted the Subordinate 
Courts of. Lower Burma were bound by the rulings 
-of the Chief Court and those of Upper Burma by 


Ahe Upper Burma Rulings. The question is whether 


in cases where there is no decision of this: Court by 


which they-are. bound, they are still bound by ‘the’ 


rulings of the Chief aint of Lower Burma or of 
.the Judicial Commissioner. (or the Court of the Judicial 
‘Commissioner) of Upper Burma according as the case 
arises in Lower or in Upper. Burma. It follows from 
what I have said: above that this Court-is not bound 
‘by the Upper Burma Rulings: any more than it is 
‘bound by the Rulings of. the Chief Court of Lower 


Burma, but it seems to me to be contrary to principle 
.that-a mere change in the constitution of the superior. 


‘Court-should. relieve Subordinate: Courts of the duty 
of.. following the decisions of the superior Courts. 
‘which this Court has’ replaced,. and I would hold 
‘that on points where there is no decision of this Court, 


‘Subordinate Courts in Lower Burma are still Henne 


by. the, authoritatively-reported rulings of the Chief 
‘Court and that Subordinate Courts in Upper. Burma. 
-are. still. bound by the decisions reported in Upper 


‘Burma Rulings. .No practical inconvenience -would: 


be caused by a decision to that effect since: the 
‘differences between the law as ‘laid down in ‘Lower 
.and-Upper Burma are now few. and. tend to. disappear: 


quickly, this. Court being: now: the: Court of Appeal: 
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for both the Lower and Upper Provinces and being. 
certain in the near future to declare the law in one 
sense or the other in cases where there is still conflict. 
I would add that I see no reason to doubt that this. 
Court in the exercise of the superintendence conferred 


‘on it by section 107 of the Government of India 
_Act has power, if it considers it desirable, to direct 
“the Subordinate Courts in Upper Burma to regard 


themselves as bound. by the decisions of a Bench of 


the Chief Court of Lower: Burma or even of:a single 


Judge of: that. Court in -preference: to the: decisions. 


of the Judicial Commissioner or the Court of the 


Judicial:Commissioner of Upper Burma and’ that when 
such a direction shall have been given those Courts. 


will -be:so: bound. 


I. would answer: the sais referred” as. fol-. 


tate: — 


“(1):The ‘High Court: in the exercise of its. 
; ordinary original. jurisdiction is not. 
bound: by. the authorized reports of 
decisions. of the Chief mee of Lower: 
‘Burma. : 
(2)\The High. Gourt- in “Hee: eXercise: wok its: 
appellate jurisdiction is not bound by 
the authorized. reports: of the Chief’ Court. 
of Lower Burma.” 


CaRR,. jt am:in general agreement’ ‘with the: 
views expressed: by. the learned: Chief Justice and am. 
prepared. to: accept. his; conclusions. that’ neither: the: 
@riginal: nor. the: Appellate’ Sides ‘of this: Court: are: 
absolutely. bound: by: decisions: of ‘the late: Chief Court. 
of Lower Burma, 

_ The learned Chief. Justice: has: very: ssttoinaly: 
emphasised the importance: of the principle: of ' stare’ 
decisis, 1. agreé: with ‘all: that:-he has said on: ‘this: 
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subject but desire to lend it, :if that-is possiblé, even 
greater emphasis. 

In: this. connection I quote the following .from 
Lord. Halsbury’s Laws of England, Volume 18, 
paragraph 536 :— 

“Apart from any .question as to the Courts 
being ‘of co-ordinate jurisdiction, a decision which 
has beén. followed for a long period of time, and: 
has :been. acted upon by persons in the formation of 
‘contracts or in the disposition of their property, or 
in- the legal procedure. or in- other ways will generally: 
-be.followed by Courts of higher authority \than: the 
Court .establishing the rule, even though. the Court: 
before whom. the matter arises. afterwards might not: 
have. given’ the same. decision. had: the question: 
-come-before it originally. But where. the course: of 
practice is founded upon -an erroneous -construction: 
-of an Act of .Parliament there is no principle which: 
precludes, at any rate, the highest Court of Appeal 
from correcting ‘the error. The same considerations 
-do.not-apply where the decision, though followed, 


has. been frequently questioned and doubted. In 


“such. a -case: it may. be overruled by bas Court of 
‘superior jurisdiction.” : 

We see from this that even : ‘Courts it superior. 
jurisdiction..do, except in: very. special cases, follow 
rules well established by decisions ‘of. inferior Courts. 
‘There are, I -think,. very special. reasons. why . this 
‘Court should adopt this attitude towards decisions 
-of the. Chief. Court... Although : that: was a..Court of 
inferior jurisdiction it was nevertheless for.oyer twenty, 
years: the highest Court in the. Province, and was 
subject .only:to the superior jurisdiction : ‘of ‘the Privy: 
‘Council. Its. decisions ‘were absolutely binding. on.all- 
Courts inthe province ‘unless overruled by itself. or. 
iby the Privy Council. They must still retain. that. 


1926 


lit fe: 96. MAS. 
MYA. 
Ue 
Ma “PHESS. . 


CARR, J. 


334 


1926 


In re Ma. 


MYA 


v. 
Ma THEIN. 


_what is the right law. 


INDIAN LAW REPORTS. — [Vot. IV 


authority in respect of all Courts in the Province except: 
this Court, and this Court, though not absolutely bound: 
by. them, should ‘follow them unless impelled to do 
otherwise by the strongest and gravest reasons. 


Duckworth, J.—I concur in the answers to the 
reference given by the learned Chief Justice, and have: 
little to say, in addition. 

It seems to me that the word “Law,” as caer in’. 
clause 17 of the Letters Patent, merely means -the legal: 
enactments of the Indian and Burmese Legislatures, the- 
English’ Common- Law and Equity, etc., which was* 
applied by the late Chief Court of Lower Burma, FP 
cannot, see that of necessity it must. be read so as to 


‘include the published decisions of that. ‘Court, which: 
' decisions, until-merged in an enactment, or used to 


modify or repeal any enactment, are not strictly: 
speaking law—at any rate to thevextent to which case 
law in England is Law. We have, in this matter, to- 
free our mirids from British preconceptions. 

_ The High Court of Judicature, as a King’s Court, is’ 
not merely the successor of the Chief Court of Lower- 
Burma, but is to my mind, an entirely . new creation 
and, as such, should be free and unshackled by the: 
decisions of an inferior Court. 

This is not to say that the ohucitle ‘of “ stare: 
decisis” should not be carefully observed, in all cases: 
where the previous decisions =ppes to our notions of 


a} 


~ T would take’ this view fo both ine é Original an 


- Appellate Sides of this Court, 


At the same time, I would atone all that ‘ties 
learned Chief Justice’ has said in regard to the exterit: 
to which Stibordinate and Mofussil Courts in Burma 
should feel’ bound’ by the decisions of the (Chief Court 


‘of Lower Burma: 


Vou. IVI RANGOON SERIES, 


In this way, it cannot be urged that we are 
endangering rights created by, or depending upon, 
clecisions of the late Chief Court. 


CUNLIFFE, J.—In this important reference I much 
regret that I am unable to concur in the conclusions 
arrived at by my Lord, and I only do so with the 
greatest deference to the reasons as put forward. 

The.two questions referred for decision are :— 

(i) Is the High Court, in exercise of its ordi- 
nary original jurisdiction, bound by the 
authorised reports of decisions of: the 
late Chief Court of Lower Burma ; and, 
if so, to what exent ? 


(ii) Is the High Court; in exercise of “its. 
appellate jurisdiction, bound by the 


authorised reports of the late Chief 
Court of LLower Burma; and, if so, to 
what extent? 

tT prefer | to answer the second question first. 


The whole matter appears to me to be a question’ 


of the - ‘respective legal status of the old Chief Court 
of. Lower Burma constituted by the Lower Burma 


Courts:Act, 1900, and the: present High Court consti- 


tuted by the Burma Courts Act, 1922, and the 
Letters Patent of the 11th November of the same 
year.: 

The classification of Courts in ee to their 
superior or inferior status may be régarded from 
several points of view. A division may be insisted 
upon between Courts of the King and Courts which 


are not of the King, Another division may be 


made between Courts of Record and Courts not of 
Record. I question, however, whether either of these 
classifications can -be regarded as a guide in i PEST 
to the reference now before us. ; 
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_ The Chief Court was not directly, at.any rate, a 
Court of the King. Undoubtedly, the present High 
Court, by virtue of its Letters Patent, is a Court of 
the King. The old Chief Court was not a Court of 
Record. The present High Court is, undoubtedly, 
a Court of Record. It was with reference to these 
two tests that the learned -Government Advocate. 
invited us .to -hold that, generally, the. decisions of 
the Chief Court, froma strictly legal point of view, 
were, not binding,upon us in this Court to-day. 

The second test seems to me to. involve the 
question of jurisdiction, 

The. inherent ,power of a- Cour. of Record is to: 


_ fine and i imprison and to have. its. . proceedings preserved 


in:its. archives as records which are: conclusive evidence 


‘of :the accuracy of what is recorded in them. 


A. further distinction which used. to be drawn in 
relation to Courts of Record and Courts not of. 
Record was that, in Courts of Record a writ of error 
lay,.and in Courts. not of Record. any proceeding 
by. way. of. error had to be taken by.-means of a 


’ writ-or judgment. To my mind. the true test to be 


applied in solving this difficult problem is to regard. 
beth the present High Court.and the old Chief 
Court from the point of view of their main.civil.and 
criminal jurisdiction and also from the point of view 


of their status in relation to the Court of. AaReAL 


immediately above them. 

Apart from the concomitants inherent to a Court 
of Record, I am. unable.to find any. difference between 
the actual civil and criminal jurisdiction of the.old 
Chief Court and. of the present High Court. 

It is .true that, territorially, the present: Bice. 
Court - has.a larger’ jurisdiction, . but the. actual powers: 
of the. two Courts, with: -the. exception. above: smen+ 
tioned, appear to me to be, co-extensive.. : 
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As .to their status, from the point of view of the 
‘position they occupy: in Burma, by section 8 of ‘the 
Lower Burma Courts Act, 1900, the Chief Court was 
constituted as the highest Civil Court of Appeal and 
the highest Court of Criminal Appeal and Revision in 
and for Lower Burma. It was also the High Court for 
the whole of Burma inclusive of the Shan States in 
respect of the proceedings against European British 


‘subjects and persons jointly charged with European 
British-subjects. It had:power, as a Court of original. 


jurisdiction, to try European British subjects and 


persons charged jointly with Europeans committed ‘by 


-any...Magistrate exercising jurisdiction in any part of 


Burma, and it had the Civil: and ‘Criminal e 


jurisdiction. for Rangoon. 


By section 44, the appellate jurisdiction of the: 
Calcutta High Court was withdrawn and the Chief: 


‘Court -became the highest appellate tribunal in the 


, Province. | From the. Chief.Court, appeals lay to the- 
Privy Council. From the High Gonrt, as at present. 


-constituted, appeals-lie to the same tribunal. I find it 
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-difficult, Fharetors, to gauge any. substantial distinction — 


‘between the present High Court and the old’ Chief 
‘Court. If the distinction between the Courts is not a 
-substantial.one, in my view it would be.contrary to: 
‘public policy, having regard to the great necessity for 
‘preserving a continuity of all legal decisions, ,to: hold 
that the Judges. of this Court.are not bound by the 
‘mass*of considered judgments:delivered by the Judges 
-of: the..late Chief.Court acted upon by the people 
of. this. Province’..and on. a number .of occasions 
considered by. the learned: Law Lords of the Privy 
‘Council. 

- The: difference Se a-Court ‘of ‘Reooid aul a. 
Court. not. of Record appears to. me’ not to affect 


in any way. at all the legal value of .a. tribunal’ s 
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decision. The territorial jurisdiction does not appear 
to me to influence the status of a Court one way: 
or the other from the point of view we are 
endeavouring to consider. For these reasons I am’ 
of the opinion that the High Court generally is bound 
by the authorised reports of the late Chief Court of 
Lower Burma. 

The question of the aoaiien of the Original Side: 


outlined in- the. first proposition in this reference 


seems to me to be a subordinate one. I think that. 
the legal position of the Original Side with’ regard: 
to the old rulings depends not ‘on the reasons 
I have adduced above, except in a general sense. 


‘and from an a fortiori standard, but. upon section 
‘17 of the. Letters Patent. “That section runs: as. 


follows :— : 
‘And We rm further uote that, awit esapeek = 
the law to be applied to each case coming before the’ 
High Court of Judicature at Rangoon, in the eXercise _ 
of its ordinary original civil jurisdiction, such law: 
shall be the law which would have been applied by | 
the Chief Court of Lower Burma to such case if ne 
Letters Patent had not issued.” 
The law then to which we have. to look is the 
law which would have been administered immediately 
before the. constitution of the present High Court;- 
the law prevailing in Burma in the earlier part of the 
year. 1922. In that year the Chief Court had been 
established 22 years. ‘For. 22 years the Chief Court. 
had been engaged in deciding questions of Buddhist’ 
Law, of interpretation of local statutes and of general: 
law appropriate to the Province by the old. Burma Acts. 
Before 1900 the law administered in Burma was based 
on the law: prevailing. at/Fort William in Bengal which 
territory, by a legal fiction, had always been understood 
to. be English | soil. ; : 


oe 
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It is easy to see why such basis was laid for the 
administration of the common law and equity in this 
Province. The Court of Appeal for Burma before 
1900 was the High Court of Calcutta. Such appellate 
power was taken away from the High Court in 
Bengal by the Act of 1900. I do not think that it 
is stretching the legal point too far to say that, when 
the Chief Court of Lower Burma was constituted, the 
final appeal for the Province in 1900 with all vestige 
of Calcutta control of the administration of sustiGe in 
pms disappeared. rie 

.I have searched in vain through’. the reports’ of 
the Chief. Court decisions to find whether the Judges 
held any contrary view to this. .I have’ been unable: 
to find a single judgment that would uphold the view 
which we are invited to adopt by the learned Govern+ 
ment Advocate ,that the ordinary orginal civil: 
jurisdiction should administer the law prevailing in 
Calcutta and not the law which had grown up during’ 
the 22 years which elapsed before the ronndatibn of 
| the present High. Court. 
is], therefore, am of the opinion that ‘the’ High. 
Court, in exercise of its ordinary original jurisdiction: 
and is appéllate jurisdiction is bound by. the autho 
rised reports of decisions: of the late Chief Court of. 
Lower Burma. And I am fortified in holding this: 
opinion by the fact that I have been unsuccessful in 
finding any other opinion held by the Judges of 
‘Indian High Courts, in circumstances, it is true, not 
precisely similar to those which we are at preserit’ 


considering, but’ which, to my mind, are sufficiently: 
parallel to. afford a valuable. oo: to this ri aoa 


question. 


hao Sees 


“CHanr, J.—In this Full, Bench Reference I am iv 


agreement. with the conclusions ‘arrived at by His” 
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Lordship: ‘the. Chief Justice and in the reasons on 
which those conclusions are based. I agree with 
him that the position of the High Court at Rangoon 
and the old- Chief Court of Lower Burma is analogous 
not to the position of the . Supreme Courts in. 
the Presidency Towns and the High Courts which 
superseded them, which were. both of them King’s. 
Courts, but to the position of the old Sudder Dewani 
Adawlut and, the High Courts which succeeded: 
them: 

I have gone through some _ of ‘the older rulings 


of. the. High Courts to see if in any of them, though 


there. is. no direct decision on this. point, there: are: 


indications. to show whether the. High Courts .consi-_ 


dered themselves bound by the: previous decisions 
of the :-Sudder Dewani Adawlut. I: was .not able to- 
find arly case in the Bombay Reports nor in the 
Reports of the Madras High Court which give. a. 
clear indication on the point. The case of M. Achutha. 
Menon v. V. C. Sankara Nair and. four others (6) has. 


‘been brought to our notice by the learned. Advocate: 
fer the respondent.’ In that case the learned Judges: 
at. page 381 say: “The learned. vakil for the appellant. 
relies-on the opinion of the. Sudder Court in its: 


proceedings of the 5th of August. 1856. The procee-: 


dings have always been treated as authoritative and. 


may. be relied.’on in the absence of any -precedents.’”” 


“The learned Advocate for the respondent wanted us 


to. consider the concluding. portion ‘of this passage. as 
meaning ‘in the absence. of any precedents to. show.’ 


that. the rulings of: the- Sudder Dewani. Adawlut:: 
should ‘not ‘be followed.’ This, however,-.is not: its.’ 
meaning. The word “ precedents” is used. in: the: 
_ older reports in reference to the rulings of the 
Court. which are: treated. ag precedents. The meaning 
.of ‘the. passage’ therefore is “in the .absence..of any: 
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tulings of the High Court to- the contrary.” In 
another Madras case, Nagabhushanam v. Seshamma- 
garu (8) a ruling of the Sudder Dewani. Adawlut 
was not followed by the Madras High Court. That 
Court gave as the reason for not following the older 
ruling the fact that the Sudder Dewani Adawlut’s 
decision was merely based on the opinion of the 
‘Pandits which opinion itself was not based on any 
text cited by them. No inference could be drawn 
from this ruling of the Madras High Court as to 
“whether that Court considered itself bound or not 
bound by the earlier decisions of the Sudder Dewani: 
Adawlut. Turning to the Allahabad High Court in: 
the case of*Bhawani Gir v. Dalmordan Gir (9) the: 
Chief ° Justice (Sir Robert’ Stuart) at page 146 aa 
" ' Allusion: is: made-by Pearson and Oldfield, JJ., 
two-cases, one decided by the Sudder Court in jase 
and which is no doubt in favour of the appellant's. 
contention, if the law ‘it lays down: could be accepted. 
by this'Court. But I am distinctly of opinion that. 
the ruling “in that case-was erroneous and ought not’ 
to be: followed.” In-a later case of: the same High: 
Court, Thamman Singh v. Famal-ud:din and-others (10)- 
Mr; Justice Mahmood at. page 444 says:. “I am: of 
the same opinion as my learned’ brother Oldfield; 
and* I wish: only to refer to two cases which. were: 
cited by the learned Counsel for the respondent in 


support of his client, One-of these cases is’ Motee: 


Sah v. Goklée (a decision of the North-Western 
Provinces Sudder Dewani Adawlut) I. do not regard 
that case as’ by any means~ on all fours: with: the 
present, and. I wish to say” that I do not accept: the’ 


rule of law’as to: acquiescence or’ estoppel which . 
was‘there: laid‘ down, ani situa which I ‘have: aiready 





#8 (ge 3. Mad.. 180. zi 9) (1881) 3, All. 144. 
(10) (1885) 7 All. 442, 
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expressed my dissent upon a:former occasion.” The 
remarks contained in the above two judgments of 
the Allahabad High Court seem to show, though not 
very clearly, that that High Court did not consider 
itself bound by the decisions of the Sudder Dewani 
Adawlut of the Province. We get much clearer 
indications in some of the older cases of the Calcutta 
High Court. In the case of Mugun Chunder Chut- 
toraj v. Surbessur Chuckerbutty and others (11) the 
learned. Judges Kemp and Glover at page 480 say: 
“In support of the first objection we have been referred’ 
to a decision of the late Sudder Dewani Adawlut 
(No. 412 of 1854, Sudder Dewani Adawlut Reports, 
1858, page 513) in the case of Ranee Surno Moyee, 


Plaintiff. Appellant, versus Pertap Chunder Burooah, 


Defendant- Respondent, in which it is laid datas 
generally that a. party in bond fide possession of landy 
in possession that is without knowledge of the defect 
in his title, is not liable to the legitimate owner for 
mesne profits. We have been unable to find, and 
‘the special appellant’s pleader has not referred us; 
to. any later cases in which the same doctrine is 
enunciated ; and although we have great respect’ for 
the. opinGa: of the learned Judges who passed that 
decision, we are not in any way bound to follow it 
as a pradedent: ,, Lft-a later ease, ‘Lakhoo Koer and. 
others v. Huree Kishen Roy and ee (12); the same, 
learned Judges made. a clearer statement. Glover, lie 
says in his judgment (with which Kemp, J., concurted); 
“T do. not understand that a Divisional. Bench, 
of this Court is bound by a décision of the late, 
Court of Sudder Dewani Adawlut, or . that. if 
we held a different. opinion to that - ‘expressed: 


in former judgments. of that Court,- we should. 





_ (11) 8 Weekly Reporter 479, (12) 12° Weekly Reporter 3. - 
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be obliged to refer the question to a Full 
Bench.” 

These are the only cases I have been able to find 
on the point and it seems to me that so far as the 
‘Calcutta High Court, at all events, is concerned, it 
did not hold itself bound by the decisions of the Sudder 
Dewani Adawlut. I am in entire agreement with 
the remarks of the learned Chief Justice about the 
applicability of the principle of stare decisis. That 
principle ought to be applied wherever it can be and, 
as the learned Chief Justice says, should not be applied 
in a narrow or technical spirit, 

For these reasons I concur in the answers. proposed 
dby his Lordship the Chief Justice. 


Das, J.—The questions referred for the decision 
-of this Full Bench are as follows :— 


(1) Is the High Court in exercise of its eae. 


_- original jurisdiction bound by the authorised 


reports of decisions of the Chief Court of 
Lower Burma; and, if so, to what extent ?. - 
(2) Is the High Court in exercise of its appellate — 
jurisdiction bound by the authorised reports: 
of the Chief Court of Lower Burma ; and; ;: 


if so, to what extent ? 


-. Ihave had the advantage of reading the demon’ 
‘of my Lord: the Chief Justice and I agree with him. 
that this Court is not bound by the authorised reports. - 


of the Chief Court. of Lower Burma. either i in exercise 


of its ordinary original jurisdiction or in exercise of. 


‘its appellate jurisdiction. 
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of its. ordinary original civil jurisdiction, such law 
shall be the law which would have been applied by 
the Chief Court of Lower Burma to such case if these 
Letters Patent had not issued.” 

It is necessary here to consider what law would 


have been applied by the Chief Court of Lower Burma 


in exercise of its ordinary original civil jurisdiction... 
That is stated in section- 13 (2) of the Burma Laws 
Act, which runs as follows :— . ex 

“Subject to the provisions of sub-section (1)‘and 
of any other enactment for the time being in force, 
all questions arising in civil cases instituted in the 
Gourts-of Rangoon‘ shall be dealt with and determined 
according to the law for’ the ‘time being: administered: 
by the High Court of Judicature at Fort William in‘ 


‘Bengal in’ the exercise: of © ‘its ceeeuty original ci 


jurisdiction.” 

‘So the Chief ‘Court in thie: exercise Es ‘its ordinary 
original’ civil jurisdiction was bound: to administer: 
the ‘law. administered’ by: the-High Court-of Judicature 
at! Fort’ William. in Rengal- in the cxercise of. its. 
ordinary: ‘original civil jurisdiction. The: -qauéstion then. 
arises ‘as: to the meaning of’ the word “law” in 
clause. f7' of the ‘Letters Patent-and section 13 (2) of 
the Burma Laws Act. Does’ the:word’ “law” there: 
iniclide* case law also? If so, the result would‘ be- 
that:the Chief Court'of Lower Burma in the exercise: 
of its. ordinary original civil: jurisdiction would, be 
bound by the case law of’ the Caleutta’ High Court‘ 
which’ governed’ original suits instituted in Calcutta.. 
If that be so, then the High Court: would: also be: 


Bound by the case law governing original suits in. 
‘Calcutta. I do not. think that the Legislature in: 


stating that the Chief Court would be-bound’ by the: 
law: administered" by the High Court’ of‘ ‘Judicature: 
at® Fort’ William: meant” that thé Chief Court: ‘would: 
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he bound by the case law of the Calcutta High 


Court. During the 22 years of the existence of the 
Chief Court, it had never been contended before 
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the Chief Court that the Original Side of the Chief M*T#=™ 


Court was bound by- the case law of the Calcutta 
High Court. I think the word “law’’ in section 
13 (2) of the Burma Laws Act means simply general 
law and statutory law and does not mean case law 


and the word “law” in clause 17 of the Letters | 


Patent does not mean that the Original Side of this 
Court would be bound by the decisions of the Chief 


Court in the exercise of its original civil jurisdiction. - 
I do not think the. Chief Court was a Court of. 


co-ordinate jurisdiction with the High Court. The 
Chief Court was a Court created by the Indian 
Legislature and the High Court is a creation of the 
King. The High Court is a Court of Record and 
the Chief Court was not a Court of Record. The 
territorial jurisdiction of the Chief Court was much 
less than the territorial jurisdiction of the High Court. 


Though the decisions of the Chief Court are entitled - 
to respect, I am “of opinion that they are not oe on. 


the High Court. 


- A point was. raised as. to the binding effect of 
authorised decisions of the.Chief Court on Courts 


subordinate to this Court, though the matter is nat 


faised by the reference. But I think it necessary to- 


state that in my opinion Subordinate Courts must 
follow the decisions of the Chief Court published in 


authorised reports, unless the same have been. 


: overruled by or dissented from by this Court. 


OTTER, J.—I agree with the’ aude of the : 
learned Chief Justice upon both the questions referred _ 
to us. No useful purpose therefore would be served, 


by any further elaborations by me of the views s he has 
2° 
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expressed. I have no doubt at all upon the answer 
which should be made to the second of the two 
questions referred to us. With regard to the first 
question I have been in some doubt upon the matter 
owing to the wording of section 17 of the’ Letters 
Patent. After careful consideration, it seems to me 
however that a flood of light is thrown upon this 


matter by the words contained in the provisions of 


the Burma Laws Act quoted by the learned Chief 
Justice. It seems to me that the word “law” 
occurring in section 13 (2) of that Act must be 


interpreted in'the same manner as the word “law”? wken 


it occurs in section 13 (1) of that Act. It seems to. 
me that its use in section 13 (1) must be taken to 


include “legal principles” as for example the - legal. 


principles of Burmese Buddhist or Mohammedan: 
Law so far as they are known and not necessarily so 
far only as they have received effect by legislation or 
have been rightly (or it may be wrongly) interpreted by 
the Court. If therefore the same method of interpret- 
ation of the word “law”: is adopted, whereit occurs in 
sub-section (2), the legal principles of the English 
Common Law must it seems be taken to be included. 

- With the observations of the learned Chief Justice 
upon the principle of “stare decisis’ I am in com- 


plete agreement, It seems to me of the. greatest 


importance to bear this principle in mind in view of 
the varied local conditions and customs cee 1 to 
this Province. : 
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APPELLATE CIVIL. 


Before Mr. Juslice Carr and Mr. Justice Otter. 


SARA BI 
v. 


HAMID CASSIM.* 


Civil Procedure Code (Act V of 1908), section 152—Jurisdiction of the Court to 
amend Appellate Court's decree—Procedure, 


The Plaintiff sued the Defendant for a declaration of ownership and posses- 
sion of certain property and mesne profits. Judgment was given in her favour 
‘but in the decree there was an accidental omission to direct the Defendant to give 


delivery of possesssion of the property to the Plaintiff. The Defendant appealed 


to the High Court against the decision on the merits ; this appeal was dismissed 
‘but the defect in the decree was not noticed. Plaintiff then applied to the 


High Court for amendment of the decree as possession, but was referred to the _ 
Trial Court anid thereupon the Trial Court amended its decree. The High Court 


‘on revision set aside the Trial Court’s order, on the ground that it had no juris- 
‘diction to amend its.decree which had mergéd in the appellate decree of the 
High Court.. Plaintiff now applied to the High Court for amendment. 


Held, allowing the application, that the erroneous rejection by the High. 


Court of the plaintiff's previous application was no bar to the present appli- 
cation, and that if necessary it could even be treated as an application for a 


review ; that an appeal was unnecessary for an application to amend a decree 


tinder section 152 of the Civil Procedure Code, and that such ye could 
be made a any time. : 


H alkar—for Appellant. | 
a oa Ray—tor Respondent. 


The facts of this application - are as follows. In” 


suit No. 6 of 1924 of the District -Court of Amherst 


Sara Bi sued Hamid Cassim for a declaration that 


she was thé owner of certain. property, for possession 
thereof and for Rs. 9,000 as mesne profits.’ 


She succeeded. in: the District Court. The o oper: e 


ative passage in the judgment was— ‘A decree should 
accordingly’ be given in favour- of ‘the plaintiff -as 
prayed for. . As regards the mesne profits, under the 





: * Application dasing out of Civil First Appeal No. 55 of 1925 and Civil 
Revision: Case No. 127 of 1926, © 
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Law of Limitation plaintiff should not be allowed 
for more than three years and I decree accordingly, 
viz., Ks. 3,000,” 

The decree of the District Court ran—‘It is ordered 
and decreed that the plaintiff is the absolute owner 
of the suit property and as regards the mesne profits 
the defendant do pay to the plaintiff the sum of 
Rs. 3,000 only.” 

The defendant,, Hamid Cassim, appealed to this. 
Court and his appeal was heard by us and was 


‘dismissed. Apparently neither party was at that time 


aware that the decree did not give full effect to the 
judgment and the omission to direct delivery of posses- 


‘sion to the plaintiff was not brought to our notice. 


Shortly after the dismissal of the appeal the plaintiff 
filed a petition pointing out that the decree of the 
District Court was not in accordance with the judg- 
ment and asking that the decree of that Court be 
amended. We referred the plaintiff to the District. 


Court. She applied to that Court, which amended. 


its decree. 

The defendant then applied to this Court - -in 
Revision case No. 127 of 1926, and on that appli- 
cation our learned brother Duckworth held that by 
the dismissal of the appeal the decree of the District 
Court had. merged in the appellate decree of this 
Court and that therefore the District Court. had no 


jurisdiction to make the amendment. He therefore 


-get aside the order of the District Court. We 


think that the view taken by him is correct and that we 
erred in referring the petitioner to the District Court. 
The plaintiff. now applies to aus Court for the 
amendment of the decree. 
The defendant objects on the grounds that this. 
Court has already rejected an application for amend- 
ment and that the present application is not by ‘way 
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-of review, and, secondly, that it was open to the 
petitioner to appeal against the decree and _ that 
having omitted to do so she cannot now apply for 
an amendment. 

We are not prepared to allow either of these 
objections. The first petition differs materially from 
the one now under consideration. And if it did not 
we should be ready to allow the petitioner to maintain 
this application as one for review. As to the second 
objection’ we are clearly of opinion that for the 
amendment of an accidental omission in a decree an 
appeal is not necessary, nor does an omission to 
appeal bar an application for amendment. Moreover; 
section 152 of the Civil Procedure Code allows atteh 
an amendment to be made at any time. . 


As ‘to the merits of the application the learned. 


Advocate for the defendant has had nothing’ to Say 
There is, indeed, nothing that he could say. It is 
abundantly clear that the dectee as it now stands 
_ does not give effect to the intention of. both the 
District Court and this Court and that if it were 


aliowed to stand uhamended gross injustice. ‘vould . 
be done to the plaintiff, who would be deprived of. 


her just fights by reason nierely of ah accidental 
omission on the part of an officer. of the Court. 


In these circumstatices it is our dtity ‘to see that 


. justice i is done and to amend thé decree. 
"We allow this application and direct that’ thé 


~“deéree of this Court be amended by: the addition in 


it after the word “confirmed” of ‘the words “aid 


it is further ‘ordered that ‘the defendatit- appellant: 
do give pdssession of’ the said property to the 


plaintiff.” - 
“The resporident, Hamid Cassiin, will pay the aad 


““tioner’s costs ih this application. _ Advécate’s - fee 


three gold mohurs, ~ 
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ORIGINAL CIVIL. 


Before Mr. Juslice Das. 


M. E. MOOLLA 
v. 


THE COLLECTOR OF RANGOON.* 


Land Acquisition Act (I of 1894), section 23 (1)—Acquisition and its purposé— 
Injurious effect of acquisition on claimant's other land—Compensation. ~ 
Where a claimant’s land was acquired for the purpose of lowering two roads,. 
which lowering had the effect of depriving the claimant of his right of access 
to his other land from those roads, held, that he was entitled to sia aia Crna 
for being deprived of his right of access. eet 
Caledonian Railway Co. v. Walker's Trustees, L.R. or Caies, ‘Vol: WW. 


259; Chairman, etc., of the Metropolitan Board of .Works v. McCarthy, L.R. 


English and Irish Appeal Cases, Vol. VII, 243 ; Collector of Dinagepore v. Girja’ 


. Nath Roy and others, 25 Cal. 346; Essex v. The Local Board for the District of 


Acton, L.R. 14 A.C. 153; The Metropolitan Board of Works v. Howard, 
TLR. Vol. V, 732—followed. ; 


N.N. Burjorjee & F pe a the Plataiank 
A, Eggar (Government Advocate)—for the Collector. : 


Das, J.—This is a reference under section 19 of 


_ Lue Lanta Acquisition Act. - 


The main objection of the claimant is that the 
Collector had not allowed him any compensation for 
the loss of access to his land by reason of. the 
lowering of Lower Kemmendine Road and Bagaya_ 
Pongyi Road in the proximity of his land. The 
land in question | is bounded on one-side by the. 


Lower Kemmendine Road and - the ‘other. 


side by the Bagaya.Pongyi Road. “Thé: claimant's: 
land was acquired ‘for. the purpose of lowering the 
Lower Kemmendine Road and the Bagaya Péngyi 
Road. The claimant states that by reason of the 
lowering of these, two roads he has been deprived of 





* Civil Miscellaneous Case No. 266 of 1925. 
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the right of access to his land from Lower Kemmendine 
Road and Bagaya Péngyi Road. It is admitted that 
these two roads have been lowered and that a portion 
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of the claimant’s land has been deprived of access to ies 


the land from these roads. 

Mr. Burjorjee for the claimant relies on section 
23 (1), fourthly, of the Land Acquisition Act, which 
states that the Court shall take into consideration 
the damage (if any) sustained by the person interested, 
at the time of the Collector’s taking possession of 
the land, by reason of the acquisition injuriously 
affecting his other property, moveable or immoveable, 
in any other manner, or his earning. Mr. Burjorjee’s 
case is that by reason of the acquisition his client’s 
land has been injuriously affected by reason of his loss 
of access to the two roads in question. 


The Government Advocate argues that the Court, . 
under section 24 of the Land Acquisition Act, shall. 


not take into consideration any damage caused to the 


land acquired by the use to which the land will be. 
put. But it is admitted that the land was acquired for- 


the purpose of lowering the two roads,. 

It was held in the case of Collector of Dendbetive 
v. Girja Nath Roy and others (1), that “the word 
‘acquisition’ as used “in ‘section 23 of the Land 
Acquisition Act includes the ‘purpose’ for which the 


land is taken as well as the actual taking. ” So I hold. 


that I am entitled to take into consideration the purpose 
‘for which the land was acquired,. ‘and it is admitted 
that the purpose was for lowering the two roads. 


Ihe sole question for consideration i is whether the 


lowering of the two roads can be said. to have in- 
juriously affected the other land belonging to the 
claimant, In this connection. Mr. Burjorjee relies on 


(1). (1898) 25 Cal, 346. 


OF 
RANGOON. 


Das, J. 


352 


1926" 
MooLts 
v. 
THe 
CoLLECTOR 
oF 
RANGOON. 


Das, J. 


INDIAN LAW REPORTS. [Vo. IV. 


the case of Thomas Christopher Couper Essex v. 
The Local Board for the District of Acton in the 
County of Middlesex (2). That was a case under 
the Land Clauses Act. Section 63 of that Act provides 
amongst others that in estimating the purchase money 
or compensation to be paid, regard shall be had 
amongst other things to the damage, if any, to be 
sustained by the owner by reason of the acquisition 
injuriously affecting the other lands of the owner. 
It will be seen that clause 63 is*almost similar to 
the clause in the Land Acquisition Act. In that case, 
Lord Halsbury, L.C., in the course of his judgment at 
page 161, states as follows : os 

“But a second proposition is, it appears to nie, 
not less ‘conclusively ‘established, and that is, that 


_ where part of a propfietor’s' land is taken from him,’ 


and the future use of the part so taken may damage : 
the. remainder of the proprietor’s land, then such. 
damage may be an injurious eign s of the proprietor’ 's 
other lands.” 

I would also refér Here to the case'of Chairman : 
etc., of the Metropolitan Board of Works v. Owen 
McCarthy (3). That was a case where a person had a 
right of way to a dock which was closed and the pérsori 
was deprived of his right of way. In the course of the 


judgment, the Lord Chancellor states as follows :—. 


‘My Lotds, itt his very able argument ‘at Your, 
Lotdships’ Bar, Mr. Thesiger stated what hé would 
rely tipéh asa definition of! the right to compensation; 2 
and, havitig considered this case vety fully, I myself 


‘should tiot be disposed to find fault with any part. 


of that definition, although definitions ate always. 
matters of very considerable difficulty. Mr. Thesiger 


‘stated that the test ‘which he would submit as ore | 





(2) LR, 14 A. Cc. 11889] 153. ae 
(3) L.R. English and Tigh ‘Appeal Cases, Vol. vil [1874] 243. 


Vor. IV] RANGOON SERIES. 


which he thought would explain and reconcile the 
various cases upon this subject was this, that where 
by the construction of works there is a physical 
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interference with any right, public or private, which beeen 


the owners or occupiers of property are by law entitled 
‘to make use of, in connection with such property and 
grhich right gives an additional market value to such 


‘property, apart from the uses to which any particular 


owner or occupier might put it, there is a title to 


compensation, if, by reason of such siTererenae, the 


property, as a property, is lessened in value.” 
Lord Chelmsford in the course of his judgment 
at page 256 states as follows :— 


“The learned. Counsel ‘for the respondent 


‘proposed: the following rule as a guide to the decision 


of each case. Where by the construction of works. 


authorized. by: the Legislature ‘there is.a physical 
‘fnterference with a right, whether. public or private; 
which an owner ofa house is erititled by law to make 


use of, in connection with the house, and which gives. 
ita marketable value apart from any particular use to. 


which the owner thay put-it, if the house, by reason 
of the wotks is diminished itt value, there atises a 
claim to compensation.” 

‘In thé case of Caledonian Railway Company %; 
Walker's Trustees (4) it was held that: “Where ati 
accéss to private property, by a public highway of 


private way is interfered with by the constructiofi - 
of the works, and the value of the propetty, irrespec- 


tive of any pacneilae use which, may be made of 


interference," 
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I would also refer to the case of The Metropolitan 
Board of Works v. Howard (5). That was a case 
where the right of access to the claimant’s house was. 
interfered with and Lord Herschell in the course of 
his judgment stated that “he did not think that it. 
could be doubted that an interference of this character 
with the access to the house of the respondent by 
means of thus dealing with the road or highway on 
which it was situated was an injurious affecting of 
his premises which would give him a right to com- 
pensation if those premises had been rendered less 
valuable than they were before.” ; 

There can be no doubt in this case that. the 


plaintiff's right of access to his land has been seriously 


~ affected. by the. lowering of the two roads. The’ 


claimant claims that he is entitled to the cost of making 


a new road on his land. I do not think that he is 
entitled to that; but I have got no evidence before me. 
as to the actual loss suffered by the claimant by reason 
of the loss of access. There can be no doubt that he is. . 
entitled to some compensation for being thus deprived 
of the right of access and 1 think that a sum of 
Rs. 10,000 will be an ample compensation for the loss - 
of access suffered by the claimant. ; 

It is admitted by the claimant that he was paid ; a. 
sum of Rs, 402-8-0 in excess. This sum of Rs, 402-8-0 
should be paid to the Burma Raiways ie ate 


_whose land was acquired. » 


Mr. Burjorjee agrees that? this sum should: be 
deducted from the amount awarded to him by me. 
The claimant, Mr. Moolla,. will get. a sum. of. 


Rs. 10,000 less Rs. 402-8-0 paid in excess of the amount. 


awarded to him by the Collector. 
He will get his costs on. the amount awarded to 

him by me. - be tye . 3 

(5) The.Times Law Raval, Vol. V [188517 732, 
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APPELLATE CRIMINAL. 


Before Mr. Justice Chari. 


KING-EMPEROR 1926. 
v. July 16. 
NGA SHWE ZON.* 


Criminal Procedure Code (Act V of 1898), section 237—Alteration on appeal of a 
charge—Accused convicted under section 452 of the Penal Code (Act XLV of 
1860) by the Trial Court—Conviction on appeal under section 19 (e) of the 

“Arms Act (XI of 1878) not maintainable. 
Held, that where the accused was charged with and convicted of an offence 
under the Penal Code, it is not open to the Appellate Court to convert such con- 
viction into one under a special Act, such as the Arms Act. 


Cuar!i, J:—The case out of which this revision: 
. application arises was called for by Mr. Justice Carr. 
- The accused was charged with and convicted by the 
Trial Magistrate’ of an offence under section 452 of 
the Indian Penal Code, i.e., of house-trespass having 
made preparations to cause hurt. The learned Sessions - 
__ Judge on appeal set aside the conviction under section 
~ 452 of the Indian Penal Code on the ground that 
the evidence of the village headman ‘shows that the 
prosecution witness No. 1 reported to him that seeing 
the appellant with a dagger the witness called him to 
his house and took it away from him forcibly. 
» If so, he clearly did not commit the offence of house- 
trespass. Having set aside the conviction under that 
_ section the learned Sessions Judge substituted therefor 
"a conviction for an offence under section. 19 (e) of the’ 
“Arms Act and maintained. the sentence, An offence: 
under the Arms Act is an offence under.a special Act 
and: the accused’ was not charged with it and had 
‘no opportunity of meeting it.. In these circumstances 





' “Criminal Revision No. 633A of 1926 from the Order of the Sessions Judge 
of Bassein in Criminal Appeal No. 175 of 1926, 
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I set aside the conviction and sentence under the 
Arms Act passed by the learned Sessions Judge 
against the accused, Shwe Zon, and direct that his 
bail-bond be cancelled. 


APPELLATE CRIMINAL. 


Before Mr. Justice Heald and Mr. Justice Chari. 


NGA PO CHON 
: v. 


KING-EMPEROR* 
Criminal Procedure Code. (Act V of 1898), as amended by Act XVII. of 1923;" 
section 162—Statements to the police when and how used in criminal trials. -. 
Held, that no statement made by any person to a Police officer. during: the 


ifivestigation of a case should be used at the trial unless (4) the accused asks the: 


Court to refer to the Police record, (5) the accused is furnished with a copy of the 

statements, excluding such parts 48 the Court finds ate not relevant to the “trial- 
or inexpédient or not essential to disclose to the accused, (c) the statements have i 
been duly. proved, when the said statements may be used to contradict ae 

witnesses. 


Only the relevant portion of the judgment is 
reported below. | an 


- HEALD anp CHARI, iT =We note that we feel. it 


“necessary to comment adversely on the procedure 


adopted by thé Sessions Judge in the usé of state. 
Merits of witnesses secorded by the Police i this 
case. Section. 162.of the Code of Criminal. Procedure. 
on this point is explicit. It says that.no. statement 


made by any person to a Police Officet during the 


investigation of a case stiall be iised for any ptitpose 
at thé trial inless the acctised asks the Court to 
refer to the Police record. If the accused’ midkes. 
sith a féequest then the Court must refer to thé 
récord. If it considers that. sofiie patt of the states 


: ment is hot relevant to the trial or that its ‘disclosure 





ae *-Criniliial Appeal No. 868 of 1926, jitom the. Order of ihe Seisions Jude of 


: Bassein i in Sessions Trial No. 17 of i 


Vox. IV| RANGOON SERIES. 


to the accused is not essential in the interests of 
justice or is inexpedient in the public interest the 
Court must exclude such part from the copy of the 
statement to be furnished to the accused, but other- 


wise a copy of the statement must be given to the © 


accused, and the statement, if duly proved, may be 
used to contradict the witness. On the Sessions 
Judge’s record we find the Police records of the 
statements of the following witnesses, namely, Ma 
Me Tin, Kyaw E, Maung Tin, Ma Ngwe Shin, Ma E 
. Tin and Po Sein, and of one Pan Mya, who does 
not seem to have been called as a witness. There 
‘is a note on the last page of these records over the 
- signature of the Sessions Judge which runs ‘as follows : 


“This and foregoing statements used in cross-examin- 


- ing witness are admitted under section 162, Criminal 
~ Procedure Code.” The only references to ae papers 
-.in the depositions of the witnesses are a note at the 
end of Ma Me Tin's evidence saying, ‘‘ Police papers 


show two separate examinations of this witness,” a 


note in the cross-examination of Ma E Tin “ State- 


. ment to Police read out,” and a note in the crass- 


examination of Ma Ngwe Shin “Statement to Police 
_ referred to,” there is nothing to show that the 
"accused {or his advocate) asked the Court to refer 
to these papers or that the procedure prescribed’ by 


section 162 was followed. We do not desire ta. go 


so far as to suggest that, if a Sessions Judge is aware 
of serious discrepancies between the evidence of 
witnesses and their statements as recorded by the Police, 


he would not be justified in suggesting to the accused: 
that he should ask for a reference to the Police: 


papers. Such a procedure is in fact suggested by 
Circular No, 7 of 1924 of this Court. What. we do 
desire to say is that the procedure prescribed in 
_section 162 must be. followed, §Q long as the 
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provisions of that section remain law, and that the 
Courts are not justified in disregarding them, as the 
Sessions Judge has certainly done in this case. 


APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Carr. 


HAMADANEE 
v. 


MA: SHWE GON AND EIGHT OTHERS.* 


Administration bond—Starting point of limitation in a suit on sucks bond 
against surety—Whether time runs from alleged date of loss or misapplication 
by administrator or date when Court ascertains the shortage—Whether 
findings in proceedings against the administrator binding on surety without ; 
notice to him and without his being a party to such proceedings. 

. A-surety was sued on an administration bond along with the administrators 

for the recovery of a sum of money on account of loss and misapplication of the. . 

estate alleged'to be caused by the administrators which sum the Court ascer-_- 

tained and declared to be due in proceedings filed against the administrators” 


_ alone... ; od 


Held; that the time from which limitation runs against the surety is the time 
when the Court ascertained-and declared the shortage due by the administrators 
and not from the time that the alleged unascertained misappropriation took place, 


_ Held, also, that as the surety was not a party in the proceedings against the 
administrators and had no opportunity of testing or challenging the findings in — 
such suit and also as he had no notice of the assignment of the administration 
bond, he was not bound by the findings, The only. two principles of law by 
which a person can be bound by a legal finding are the principles ‘of res judicata 
and estoppel neithér of which had any application to the surety and’ therefore he 

was entitled.to have an opportunity to question the findings of the Court as to. | 


.. the amount due before he could be called upon to’ pay up. 


Maung San U v. Maung Kyaw Mye, . 1 ‘Ran. 463— followed. 


A. B. Banerjee—for Appellant. 
Ohn Pe—for Respondents. 


RUTLEDGE, C.J., AND CARR, Ji—This i is an appeal by 
the surety to an administration bond entered into on: 





* Civil: First Appeal No. 117 of. 1925 against the feiion ‘of the District Court Z ; 
of Tharrawaddy in Civil Regular ‘Suit No. 42 of 1924, : ; 
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the 20th June 1914 by which the appellant stood surety . 
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for the due administration of the estate of Daw Shok HawaDante 


Gale by U Po Thein and U Po Than. A great deal’ 


Ma Sicwie 
Gon 


of litigation ensued including an appeal to His Majesty ,,,°o%.. 


in Council, and the administration of the estate was 
taken out of the hands of U Po Thein and U Po 
Than and a Receiver, one Mr. Power, was appointed 
to the estate.. He was also appointed a Commissioner 
to take accounts. Mr. Power filed several reports as 
Commissioner, and. the Court confirmed: his final 
report on the 11th June 1923. This report showed 
that the administrators were liable to the estate in 
the sum of Rs: 8,066-12-4. Subsequently, the adminis- 
tration. bond was assigned to the plaintiffs in the 


present suit anda decree was passed against the. 


~ present appellant as well as: against the legal reptesen- 
“tatives of U Po Than and U Po Thein without any 
‘evidence having been recorded.. 


The appellant raises a point of limitation and angel: 
that limitation runs. from the time os alleged. 


~ {nisappropriation took place. 


- We cannot accept this ats and, following’. 
; «What we. think: is reasonably clearly eid down in 
a Maung San U's: case (1), the time’ from which limi-.. 
tation runs is she time ‘when. the Court confirmed 


the Commissioner’s accounts and the shortage was 


ascertained. But a more serious objection is urged’ 
for the appellant, namely, that he was not a party 


to the proceeding antecedent to; nor in the 
proceedings in which the Commissioner's report 
was confirmed,-nor-was he given any notice of the 
‘assignment of thé administration bond ; thats though 
the finding of the ‘Commissioner, was; coohnned and 


may be binding upon the. parties thereto, it cannot: 
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be binding upon him since he was not a party an 
that, since he had no opportunity of testing or chal 
lenging its correctness, the only two principles c 
law by which a person can be bound by a lege 
finding are the principles of res judicata and estopp¢ 
neither of which can have any application to th 
appellant. We think that this objection is wel! 
founded. There are cases, no doubt, where a suret 


would be bound upon a bond in case of a principal’ 


default, such as where a liquidated sum has to be pai 
in respect of a breach. But, obviously, this is ver 
different. The amount of the administration bond j 


Rs, 73,000 while the amount used upon is only ove 


Rs. 8,000. The surety has never had an opportunit 
of questioning the accuracy of the Commissioner 
report and, before being called upon to pay up,.« 

consider that he is entitled to have such an oppo 
tunity. We, accordingly remand the case to the Distri: 
Court wader Order XLI, Rule 25, for the hearing an 


. determining of the following i issue :— 


To what amount, if any, is the appellant liab 
-under the administration bond.in suit ? — 
The District Court will record such evidence : 
may be led upon this issue and return the same ° 
this Court with its findings thereon and the reasoi 
therefor. Costs of the appeal to await the fin 
result. . 


VoL. IV] _ RANGOON. SERIES: 


APPELLATE CRIMINAL. 
our Mr. Justice Heald and Mr. Justice Chari. 
KING-EMPEROR 

; f O°. : 
NGA PO BYU aw’ one." 


B © Criminal Procedure Code: {Act V of 1898), section’ 342—-Examination of accused in 


sessions and other trials—-Failure to examine accused an hice . 


: - Barma ConrtsMiiual; para. 449. bs 

Held. ‘that the..examination of ‘the acctiged after: sie ieituiesae’ for thé 
ecution’ have been examined is an essential to a proper trial. ; 
ee v. . Kyin Baie, 2 b BR. 239-- sobie. 










EAL SAND: ‘Guari; Te The: eipaad eats Po" Bytt 
Po Tiwa,. together with-a:third’ accused persiin,- Bo 


“and murder. 


They: were tried: by: thet Additional: Session’ judge: 
"eke ‘Pyap6n: on charges undér sections: 392and 302'read : 
_ Mitlpestion: 34 of the: Indian: Penal: Sodetafe sitert, 


peniiel if :} ae os 2 705,, 





The: faecal: Batemeedt aed directed the: Govern 
Sent ’ ‘Advocate, as Public. Prosecutor;. fo presént a’ 





| a to this, Court against the acquittal of the! respdénd- 


ents, -and: the; respondents have: beén ‘rétarréstéd: ‘and: 
have been représented by. CounseF atthe hearing-of the. 
appeal. Ona perusal of the. Sessions Court’s record 


we ind that the Additional Sessions Judge omitted to 


“examine the accused. The ‘examination of the. 
accused. recorded by the First. Additional. Magistrate: -of,, 
“Dedaya- was put in evidence ‘for the prosecution under © 
the A iableagt tee of section. 287 ofthe Code ‘of of Criminal 






EST Tig ee a eae 


+ Criminal Appeal ‘No. 2 KAR 
Sessions Judge, Byanta! ia Sessions Trial No. 63 of 1925, 





+: 


“were committed for trial on’ unlatae of ener 


ae of: “the Additional.” 
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APPELLATE CIVIL.. 
Before Sir Guy Rutledge, Kt., K.C., and Mr. Justice Carr. 


~-MAUNG PO HTOO anpD THREE = 


v , Signs 
MA MA GYI AND one.* ee 


“Stamp Act (UI of 1899), sections 35 and -36—Secondary evidence of insuffi- 
; ciently stamped document—Admissibility when to be questioned. - 

Held that section 35 of the Stamp Act read with the provisions of. the 
Evidenée Act, renders inadmissible in evidence both the original instrument, if 
not duly stamped, as well as secondary: evidence of its contents. But under 

- section 36, when either the original instrument itself or secondary evidencé of: 
its contents has in fact been admitted, that admission may not be: calléd. in 

: question in the’ same suit, on the i eevans that the instrument was . nee duly ; 
‘stamped. © 

: The Raja of Bobbili v. Tsao China Sitrasami Garu, 23 “Mad. ADimeaors 





’ adiprctor Aopetatts 1, 2 (a) add 2 (oy 
Ba: Thein- (1)—for Appellant 2 (c). 
Maung Maung—for Appellants. 3 and 4. - 
-Keith and Tun Byu—for 1st Respondent. 
Eggar—tor 2nd Respondent. : 
i Only the material portion . of the judgment is set : 
out below. | 


“Rutiebce, C.J., AND Carr, J.—This is a suit for the 
administration of the estate of Daw Thet San, ‘who. 
' died at Syriam in July, 1924, and also fora dectara: 

tion that a deed of gift executed by aaa Thet San 

in May, 1923, isilvoid, aa 
The plaintiff, Ma Ma Gyi, claims. that. she “is a © 
keittima adopted daughter of Daw Thet ‘San and 
that she and the first defendant, Tun Sein, ‘who is 
also a keittima child of Daw Thet San, are, entitled. 
to inherit the estate in equal shares.’ F 

The other defendants are Maung a Gale,’ who: 

is alleged to’ be ‘a half-brother of the £ deceased and 


_* Civil First Appeal No. 178 of, 1925.-: 
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certain ‘nephews and nieces of the deceased, the. 
most; important of whom is the third defendant Po 
Htoo. If the adoption of either Ma Ma Gyi or Tun 
Sein or both of them is proved then the defendants 
other than Tun Sein are not heirs of Daw Thet 
San. 

The District Court found that the deed of gift 
was void as. being a testamentary disposition, and 
granted, a declaration to that effect. It found, also 
that the keittima adoption of both the plaintiff and 
Tun Sein was proved, and granted a preliminary 
decree for administration. 

In this appeal the decision that the deed of gift 
is, void iss not contested and, the only questions for 


decision are whether the adoptions are proved: It 


would be. sufficient, indeed, to. find: that Ma: Ma Gyi 
is a keittima child in order to dismiss the: appeal, 


_ but the two. adoptions. cannot conveniently be 


separated. entirely. 

But before considering the. evidence ie is desir- 
able to: consider whether the deed. of gift is admis- 
sible in evidence. The appellants wish to use a 
certain part of the deed as evidence to prove that 


the plaintiff and Tun Sein were not adopted, while 


the respondents claim that it cannot be admitted in 
evidence for any purpose. 

The facts are unusual and must be set out. The 
deed purports to convey property of very large 
value to certain persons by. way of gift. The deed. 
itself was not produced, It had admittedly been. in. 
the possession of the defendant, Po Htoo, who when. 
filing his written statement, put in a certified copy 
of the deed, obtained from the. Registration Office, | 
alleging that he had’ lost the original. This was: 
endorsed’ as follows by ‘the Judge, with his own 
hand :—“ Certified copy of deed of gift put in by. 
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U Kyaw Htun on behalf of third defendant. Admitted 
aad marked Exhibit 1.” i. 

When the third defendant came to be examined 
it transpired from his evidence that originally a 
deed had been drawn up on two stamped sheets, 
the first of the value of Rs. 1,000 and the second 
of Rs. 10. Fhis deed was ‘duly executed by Daw 
Tet San: and was then shown to one of the 
beneficiaries, a pongyi, U Thuzata. This pongyi was 
“ret Satisfied with the terms of the deed and on 
“HS ‘objection “certain alterations were made on. the 
fitst. sheet, The second sheet was’ reniovéd: and 
was replaced by two othér sheets, each of Rs. 5, 
on which the rest of the deed was written. This 


part differed very widely froin the sécoid ‘part of 


thé original “deéd as can be séen from ‘a ‘com- 


parison, of the certified copy, Exhibit 1, with Exhibit 


4, which is the otigitial Second sheet of the first déed. 
When these facts carne to light the District Judge 

held that the Rs. 1,000 stamp ‘having ‘been already 

used for a completed deed ‘could not, under section 


14 of the Stamp Act, be used again for another déed 


and that. therefore the. final deed of gift, the’ original 


of Exhibit “1; was insufficiently stampéd. This. 


' decision “is not’ now  quéstiotied. But he ‘went 
‘ farther and held. that ‘Exhibit 1 was inadmiésiblé 
in evidence arid could hot ‘be considered for any 
purpose, — 


It is niéw diainied by the. appellants - that. section 
35 ‘of the Stamip Act does not prevént the use of an. 
- unstamped instrument as evidence of a Collateral 
matter, and that if it doés yet Exhibit 1 has ih 
fact been’ adititted in evidence atid tinder ‘section 36. 
of thé “Act that admissién éahinot ‘tiow be questioned. se 
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are of opinion that the second must be accepted 
and that the terms of the. deed of gift must be 
considered. 


Against the view that we take we have been’ 
referred to a decision of the Privy Council in The 


Raja of Bobbili v. Inuganti China Sitrasami Garu 
(1), in which their Lordships held that secondary 


- evidence of a document which was not duly stamped 
_ could not .be admitted on. payment of duty: and 
penalty | under the first proviso. to section 34. of the 


Stamp Act. of 1879. That séction’ corresponds: ‘to: 


- sections 35 and 36 of the Stamp Act: of 1899, which 


is now in force. Certain additions were made in the 


later Act but there was no change which ‘would: effect 
’ the question now before us. 


_ Their Lordships said, “ Their ‘Pondsees- -are ‘satis 
fied, by an examination of its clauses, that the. con-- 
struction of the Act of 1879, adopted. by the Courts: 
below, is. correct. Those clauses throughout — deal: 
with, and exclusively refer to, the admission as 


- evidence of original documents, which,-at the time. 


of their execution, were not stamped at all, or were: 
insufficiently stamped. ir, = 

It is argued for the respondents that ‘these words. 
mean that the third proviso. to section 3+ (now section 
36) did not apply to the admission of ‘secondary 
evidence of an instrument which was not duly. 
stamped,. and that, therefore» such admission can be’ 
called in question at a later stage of the suit. 

Read as they stand the’. words do: appear to fe 
that meaning, but we ‘think that their Lordships : did: 


‘not intend to go so far as their words suggest.’ We. 
“might - state the apparent proposition thus: “ Nothing: 


in. section .34_ of ; the Stamp Act of 1879™ applies: to. 
anything - but. original, instruments.” The first effect _ 
MW (1899) 23 Mad 49. 
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of that proposition would be that there is no bar, 
on the ground of failure to comply with the 
provisions of the Stamp Act, to the proof of the terms 
of a disposition of property by secondary evidence when 
the original instrument cannot be produced and secon- 
dary evidence is admissible under the provisions of the 
Evidence Act, If this is so,.then the Stamp Act does 
not render the copy, Exhibit 1 inadmissible. But 
this is. inconsistent with the decision of their Lord- 
ships on the question before them. We cannot 
therefore think that their Lordships intended : to rule 


that-in this sense section 34 did not apply to any- 


thing but- original. instruments.. And if we are 


right in this it follows that equally they did not 
intend to rule that the third proviso. to section 34 


(now section 36) did not apply where secondary 
-evidence had in: fact been admitted of a Sooners 
not duly stamped. 


“Our view -is that section 35 of the preterit Act, 


sa ‘with the provisions of the Evidence Act, 


excludes. ‘both - the original instrument itself: and 


secondary evidence. of its contents. Similarly, under 


aad 
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section 36, when’ either the original instrument itself. 


or secondary evidence of its contents has in fact been: 


adinitted, that admission may not be called: in: 


quéstion in the same suit, on the ground that the 


instrument was ‘not duly. stamped. 
hig may be noted that the admission of Exhibit 


1 went’ far ‘beyond the mere endorsement on it: 


which has already been mentioned. “Oral evidence 
was given both of the execution of the déed: and of 


its registration and it would seem that the admis-. 
sibility of Exhibit 1 was not - questioned: until: the: 


Judgment was. written. 


“We hold therefore” that the’ tering’ oe the ‘deed of 


gift as “proved by. Exhibit 1 can bé considered.: 
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FULL BENCH (CIVIL). 


Before Sir Guy Rutledge, Kt, K.C., Chief Justice, Mr. Justice Heald, Mr. Justice 
Carr and Mr. Justice Duckworth. 


MAUNG OK KYI aND FOUR 
0. 
MA PU anv two.* 


Part performance, equitable doctrine of—Possession by mortgagee under a 
simple ‘mortgage whether supporting a plea of sale subsequent to mortgage— 
Sale invelid for want of registered deed, whether mortgagee can vely upon. 

Held that where there is.a régistered simple mortgage of land, anda subse- 
quent transfer of possession of the land to the mortgagees without.a document 

by ‘the mortgagors, and the ‘latter assert that this was under the original . 

mortgage, whilst the former plead ‘that it was.a frésh trarisaction amountiiig to 

an outright, ‘but invalid, sale to them, the mortgagees in a suit -by the mortgagors: ° 

for the redeémpfion of the mortgage can pleat and ‘Prove this invalid sale in equity 

aind as 2 shield: y, 

* Karamath Khany. Laichmé Ahi, 10 L-B.R. 244 ; Ma Mé E v. Maung: Tun; : 

3 B.L,J. 214 ; Ma Pyone andiwov.Ma U and two, 2 B.L.J. 233 ; Ma Shwe Kin v. 

Ka Hoe, 3B.LJ. 211; Maung Po Cho v. Paw Saing, C. I / 299 of 1924; 

Maung San Min v. Maung Po Hlaing, 4 Ran. 1 ; Manag Shwe H-mon v. Maung 

Tha Byaw, 11 L.BR: 462 ; Myat Tha Zan-v: Ma Dun, 2 Ran, 285; Venkatesh -. 

Damodar Mokashi v. M. B. Chikkalki, 46 Bom. 722—referred to. 

Myat Tun Aung v. Lu Pu, 3 Ran. 243—overruled. 


This refererice arises out of: Civil: Second: Appea- 


‘No. 164 0f 1926, where Mr. Jastice Duckworth enter 


taining doubts whether a simple mortgagee, who ‘was 
put in possession subsequently may plead on equitable 
grounds that he was in possession as an outright 
transferee, referred the matter to a Full Bereh. The. 
order of reference below gives the facts of the suit and: 


-also: sets out the conflicting ‘tulings of this Court and. 
‘of the late Chief Coutt of Lower Burma on the point’: 


" For: the purposes - of this Reference, it” ‘sulfices | 


a state. that the sproceéediiags - comanionived: by a 


registered simple mortgage made by the “plaintiffs. 
540 i April 1910... 


ay 1 ¢ 26, arising ‘out of civil Second Appeal Ne 
of 19265-6060 EE dees 8 a 
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“Subsequently, and about one year later, the 
preperty was delivered to the seaaneenty entire 
possession. 

‘The appellants contend that the respondents were 
merely given the usufruct, because they themselves 
could not pay up the interest due on the mortgage. 

“The respondents set up the plea that the land 
was sold outright to them, the reason being that 


‘Interest for one year could not be paid, and because’ 


the appellants ie defaulted in one year’s rent due 
to them. » 
“Whatever the second transaction was, it was 


evidenced: by no. document, and, of course, there was: 


no registration. This is common grownd. 

“The original registered simple ae was not 
disputed. 

“Both the Lower Courts agreed in distnissinte. the 


plaintifis-appellants”” suit, but they proceeded on the 
ground that the usufructuary mortgage set up by the 


appellants could not be proved, inasmuch as .it wa’ 
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not in writmg, registered. This was, of coursé, wrong. © 


“The land has stood since the transfer of ase 


sion in. the defendants-respondents’ tame. 
“There are two divergent rulings of this Court as 


to whether, in the circumstances stated, the respond-: 


ents-defendants could. equitably set ip the invalid 


sale as afi agreement to. sell, by way of a shield, so. 


as to deprive the appellants of the right of redemp- 
tion of the registered simple tortgage. 


“The present case is, however, slightly different: 
inasmuch as there was no subsequént cash. payment: 


when the invalid sale. transfer took place, but there’ 


was apparently fresh consideration because: interest 


due and possitly. rent for the land due by: thie’. 


appellants. fo the. respondents. was struck off.. There 


is thus no: great’ dissimilarity in: the-cases: 
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“In the case of Ma Pyone and two aes v. Ma U 
and two others (1) J held that the invalid transfer by 
way of sale: could, in such circumstances, be equit- 
ably pleaded and proved and was a good defence as 
against redemption. On the other hand, in the case 
of Maung Myat Tun Aung v. Maung Lu Pu (2), 
Lentaigne, J., held- to the contrary, and decided 
that, in such circumstances, the redemption of the 
mortgage should proceed. This, I may say, is the: 
only decision printed in the authorised Law Reports. 

- “The matter is of such great importance to the 
community at large, and is so often coming ‘before 
this Court, that my opinion is that. it should be referred: 
to a Full Bench. ie 

“On the merits, the evidence as to the ee 
invalid sale was, I think, good enough to have . warran-. 
ted the Lower Courts in holding that it was established. | 
Neither Court, unfortunately, dealt with this point, 
and therefore a finding nyen it may be ae 
later on. 

_. “Incidentally, I would referito the cases: of Ma Shivg: 
Kin v. Ka Hoe and’one (3) and Ma Ma E and others v. 
Maung Tun ‘4) where, in a slightly different casé 
but one involving similar principles, Carr, J., and I 
have come to diametrically opposite conclusions, 

“TI would therefore’ refer to a Full Bench, if the: 
Hon’ble Chief Justice cae with me, the ‘following 
question -: 

“When there is a iegistered ‘ship methenne of 
land, and a subsequent - transfer .of possession of the’ 
land to. the mortgagees ‘without a’ document by the’ 
mortgagors, and the latter assert that this. was under? 
the original mortgage, whilst: the former. plead: that. it: 
was. a fresh ‘transaction atnounting to an outright, buts 


(iy 7 BLY: 23.0 “Q)'3 BL. 21, 
(2) (1925) 3 Ran. 243,: @y 3 BAL]. 214 
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invalid, sale to them, can the mortgagees, in a suit Anat 
‘by the mortgagors for redemption of the mortgage, Maune Ox 

: ee : z : KYr. AND, 
-pleacl and prove this invalid sale, in equity, and as a Four 
aliiclcl, or must the mortgage prevail and redemption yy py anp- 
he allowed ?”’ sone 

On the matter coming before a Full Bench com- Roane 
posed of Rutledge, C.J., Heald, Carr and Duckworth, 


J. with Thein Maung (1)—for the Appellants : 


Ror LEDGE, C.J.—Mr. Justice Duckworth has made 
‘the following ee 
_ “Where there is a registered simple mortgage of 
“Jand, and a subsequent transfer of possession of the. 
land to the mortgagees without a doucument by the. 
mortgagors, and the latter assert that this was under. 
the original mortgage, whilst the former plead thai it: 
was a fresh transaction amounting to an outright, but 
_ invalid, sale to them, can the mortgagee i in a suit by the. 
mortgagors for redemption of the mortgage plead and. 
prove this invalid sale in equity and as a shield 
or must the mortgage Me a ae: eos be 
allowed ?” 2 
The learned Judge states that the matter is of great: 
‘importance and. is often, coming. before the Court. ° 
In this I agree with him... The well known. unbusiness- 
like methods of the bulk of the agricultural population 
in neglecting to comply. with the provisions of the. 
Transfer of Property Act and the Indian’ Registration. 
Act coupled with the great rise in the value of land: 
during the past quarter of a century has given rise to a: 
great volume of litigation and has provided a field. for. 
the activities of the speculator | in litigation... ‘Con- 
sequently any question like the present is “ot great: 
practical: importance, 2 wg gh ?. 
' A. simple. mortgage . is defined. in, ‘decline “58 (6) an 
the: ‘Transfer: of: “Property~- “Act. -“* Where, without: 





372 


"7996 
MaAuNnG OK 
Kyr.AND 
FOUR 


vu. 

Mi ‘Pu AND 
TWO. 
ot 

RUTLEDGE, 


* CJ. 


-- INDIAN LAW REPORTS. = [VoL. IV 


delivering possession of the mortgaged property, the 
mortgagor binds himself personally to pay the miort- 
gage money and agrees, expressly or impliedly, that 
in the event of his failing to pay according to his 
contract, the mortgagee shall have a right to cause the 
mortgaged property to be sold and the proceeds of sale 
to be applied, so far as may be necessary, in payment 
of the mortgage money, the transaction is called a 
simple mortgage.’ It will be seen from this that the 
outstanding ‘characteristic of a simple mortgage is 
that possession remains with the mortgagor. And if 
posséssion subsequently passes to the mortgagee that 
possession is not explained or accounted for by the 
simple mortgage instrument. If the transaction in the 
course of which possession was given i is not evidenced 
by a registered. instrument, the onus of proving what 
that transaction was lies on the person who is not in 


~ possession. ‘To change a simple mortgage into a. 


usufractuary mortgage is such a varying and adding 
to its terms that it would require within the meaning 
of section 92 of the Kvidénce Act a new registéred 


instrument as it would to change a simple mortgage - 
into a sale out and out. 


We have been referred to in the reference. and 
learned counsel for the appellant has relied strongly 
upon a decision of Lentaigne, ]., in Myat Tun Aung 
v. Lu Pu (1}. The mortgage in that case appears 
to have contaitied a clause empowering the mortgagees: 
to'také possession of the: laird’ and to sell the same: 
ia the event of the mortgagor making any défault in 
payment. As I construe this clause the possession 
can only bé taken for the purpose of exétcising | a 
power of salé and not for /the | purpose of enjoying: 
the rents and profits therefore and applying then to the: 
ili ‘of interest and: ‘capital. With regard to oe 

a 3 a 3 
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law of part performance and the equities that arise 
thereon where the Specific Relief Act gives no assist 
ance I prefer the language approved by their. Lord- 
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ships of the Privy Council that the acts relied On yy, o4 ann. 


as part performance must be “unequivocally referable 
to the contract and productive of alteration of circum- 
stances, loss or inconvenience, though not irretriev- 
able.” I am unable to agree with Lentaigne, J., 
where he goes.on to say in the abovementioned case, 
“In all such cases the possession. of the mortgagee. 


would: ordinarily be referable to. his: mortgage or im. 


the case. of asimple mortgage to his. influence over 
the: mortgagor by reason of such mortgage amd. conse: 


quently to-the mortgage. That would be: the. position, 


I think, in the. case of am ordinary simple mortgage, 


but it is stifk more so.in a case like. the one before: me; 
where the mortgage deed: confers. an express: power- 


toa enter into possession even. for a limited. purpose 


of, effecting a sale. to third parties.” As I have already. 


stated. the power. to. enter into. possession. was. nrerely; 
for the purpose of sale and not to enjoy: the rents: 


amd pyzofits in liew of imterest and cannot be referable: 
to..any: such agreement, Hf we-are to: construe: pssses-- 


sion. subsequently taken in the case of a simple mort-. 


gage. to. some: supposed: influence: of a- mortgagee: over: 
his mortgagor, and by an. artificial construction . of- 
the provisions: of the Evidence Act shut. out alt. 


evidence of am: agreement for sale, im view. of the 
sociat amd . economic conditions of this. Province. 


refeured.. to. earlier in this: judgment, J feeb: convinced’: 
that: a great. and lamentable. impetus will: be. given te- 


fraudwlent: suits at the instance of: speculators: 


A. subsequent. agreement of sale ‘does: not, and does: 
not purport to, rescind or modify: the. mortgage but: 


merely. purports to. satisfy if. In the. case of an 
agréement for sale a’ Full Bench of the late Chief. 


TWo. 


1 


RUTLEDGE; : 
Ch. 
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Court in Karamath Khan vy. Latchmi Achi (2) held 
that a defendant may plead by way of defence. to..a 
suit for eviction by an owner that he is in possession 
under a contract to sell and that if he can prove the 
contract and it still subsists it will be a valid defence 
however valuable the property may be and whether 
he has a registered deed of transfer or not. 

In Venkatesh Dainodar Mokashi’s case (3) a “Bench 
(judgment being delivered. by the late Chief Justice 
Macleod) held that where’a defendant: in possession 
had paid the full purchase price but had omitted 
to get a registered sale deed and his right to specific 
performance had because barred, he was entitled to’ 


‘remain in possession as against the plaintiff. 


--Karamath Khan’s case was reviewed and confirmed 
by. a Full Bench of.this Court in Myat Tha Zan v. 
Ma Dun (4). Prefacing his review of the authorities 
the late Chief Justice qbserves. at page 302: “The 
decisions are based, some on principles of equity 
(the equity of part performance), some one the ground 
that the Court would not lend itself to aid the plaintiffs 


-in ‘effecting a fraud, - and some on “the ground of 


fiduciary relation: which was., created between the 


parties by the facts. In my opinion the case might be 


adequately disposed of on any one of these grounds,” 
And later on page 303, “ Returning to ‘the ground of 


fraud, I think there can be no doubt that an attempt. 


by the plaintiffs in this case to go back upon the 
contract itself after having received the purchase price, 


_and after possession had been. given, clearly amounts. 


to an attempt at fraud which the Courts in ‘this. 


country cannot: and.’ should not aid,” ‘These. obser- 
vations are very pertinent ‘to cases like the present. 


and may well be pore: in mind, where a subsequent, 





a 2 (1920) 10 LB. 241,” . (3) (1921) 46 Bom. 722. 
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agreement to sell followed’ by possession is set up 


in cases of redemption of simple mortgages. It is 
clear that it is open to the mortgagor to enter into 
a contract subsequent to the mortgage for the sale of 
the mortgaged premises to the mortgagee [Kanhayalal 
v. Narhar, 1.L.R. 27 Bom., page 297, and Lisle v. 
Reeve, L.R. (1902) 1 Ch. 53 and (1902) A.C., page 4611. 
But the agreement must be .a separate transaction 
from the mortgage. 

In Maung Shwe Hmon v. ‘Maung Thaw Byaw (5), 
Mr. Justice Pratt had before him a case not unlike 
the present. At page 465 the learned Judge states : 


“In the present case the position is that after the 
mortgagees had assigned the mortgage to Maung Po 
Hlaing, the mortgagors made over the land in suit: 


to him under an agreement to sell for a fixed sum due 


under. the mortgage. Their intention clearly was by. 


the transfer to extinguish that portion of the mortgage 
debt. . They cannot now be allowed to take advantage 
of the fact that they neglected to give a conveyance 


in due form and redeem the land. To give plaintiffs’ 


a decree would be in éffect to assist @ the vendors i in 
perpetrating a fraud on the vendee.” 


In the unreported case of Po Cho v. Paw. Saing 


Civil Second Appeal No. 299 of 1924, a Bench of this 


Court consisting of my brother Heald and myself held 
that an agreement to sell the mortgaged property. 
outright to the mortgagee is a good ‘defence to a- 


suit for redemption. At page 4 of the aucement | the 
reasons are given as follows :— 
“Tf the original transaction be eaeded as a non- 


possessory mortgage, then although: the consideration © 


might. be regarded as being nothing more than - the 


amount due on the mortgage, . the so- called rent . 





18) (1922) Ai L.BR. 462. 
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being regarded. as interest, there would be transfer 


‘of possession. There would also in either case be 
_ the equitable right of the to transferee obtaim a legat 


conveyance. As for the ground of fraud, it would 
be clearly fraudulent for the transferors who had 
discharged their debt by the agreement to self and, 
by: delivery of possession, fo repudiate the agreement 
and to claim redemption at a time when the debt, 
or at any rate the debt for rent, would be irrecover: 
able. Similarly since transferors who have entered 
into an agreement to sell and have received consider- 
ation, may be regarded as holding the legal. tithe im 


‘trust for the transferees, it would amount fo allowing 


a. violation of a fiductany obligation. to allow them to 
repudiate the: agreement forsale. Persomally, I would 
base the: decisiom on: the growmd of fraud. amd would? 
hold, that it is clearly fraudulent: that mortgagors who- 


have agreed to: selh the equity of redemption to the - 


maortgagees, so as to put an: end to the mortgage and 
to. make. the original mortgagees. owners of the property; 
and. as. consideration: for that agreement have accepted: 
from. the. transferees’ # release of debts due by them, 
should repudiate their ‘agreement and showld claim. 
te, redeem he: property’ as: if the agreement had never 
been made. ’ 
These are fee words of my colleague with which: 

I. fully concurred at the time (dc. 10th Janie 4925-). 
and, I see noi reason to doubt thei soumdniess : ‘at the. 
present time after fusther consideration, : 
My answer to the referemed. is that the shstccaal: 

is. entitled. to. plead - and _ prove: ani agreement to sell 
in- pursuance. of which. possession was givers and if 
he. proves, the: samve it: is; a connpicle ‘answer fo th: ; 
plaintiff's, swit: for: redemption... ' 
‘I wish. to. make it clear that my- opinion is ecnitnes 

to non-possessory mortgages. ° ba! obvious reasons 
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different considerations may apply in the : case of 
-usulructuary mortgages. 


HEeALp, J.—I have had the advantage of. reading 
the learned “Chief Justice’s judgment, and as she has 
pointed out I have already in the case of Po Cho -v. 
Paw Saing expressed my opinion on_ the. subject 
matter of the reference. I do not agree with. the 
_view taken by Lentaigne, J.,. in. the case of Myat Tun. 
.Aung v. Lu Pu-that.a contract of simple mortgage 
explains .the mortgagee’s possession of the mortgaged 

_ property. On the contrary I agree with the learned 
Chief Justice that such possession cannot. be referred 
to, such a contract. Under. a simple mortgage the 
“mortgagor must be in possession. of the mortgaged 
‘property, and if he is out.of possession that. fact. is 
referable not to. the. contract of- simple mortgage but 
to some other, transaction. It may be. doubtful 
-whether or not the burden. of proving the mature of 
that transaction is. on the mortgagor, who is out of 


-possession, but J have no doubt that the ‘mortgagee - 


-is. entitled to: prove: that. the transaction. which resulted 
vin. the; change of: possession: ' ‘Was an. agreement fer 
~sale and: that, proof: of: such: an agreement is~ a. good 
defence to a suit by the mortgagee." to: -recover 
“sponsession by redemption. of thé mortgage... 

I therefore concur..in the answer. to the: schon 
given ‘by: the. neat Chief: es Best 


ai CARR, Tet concur in the ‘answer. ‘of tke isienadt 
Chief Justice to the question referred, This answer 
“seems to me to follow necessarily from. the decision 
in’ Myat Tha Zan ‘vy. Ma Dun (i). The, only 


difference between the essential facts of the two. cases 


is. that... in. the. present case the sale, or agreement 
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-for sale, was preceded by a simple mortgage, in 


which the subsequent vendor was the mortgagor 
and the subsequent vendee the mortgagee. In my 
opinion that makes no difference whatever. I agree - 
with the learned Chief Justice that the simple mort- 


‘gage does not account for the subsequent transfer of 


possession and that Lengtaigne, J., was wrong in hold- 
ing, in Myat Tun Aung v. Lu Pu (2) that it did. 
I think that the learned judge in that case erred in 


applying the English rule in view of the great 
‘difference between an English mortgage and a see 


mortgage. 
“The. questions of the conflict between the deci- 


‘sions in Maung Shwe Kin v. Ka Hoe (3) and Ma Ma E- 


v. M aung Tun (4), and of the admissibility of evidence, 


‘do not arise on the reference, and I express on- 


a a on them. - 


Miasmvenre: oat concur with ihe judgment 


"written by the learned. Chief Justice. 


' To my mind, the answer to the. question iefecie: 


‘by me. is that the mortgageés can, in. the circum-. 


stances stated, plead in equity that the. invalid - sale,.. 
as. involving an agreement to sell, is a shield, and 


‘can prove it. 


_ My reasons are that there has admittedly eee ‘a . 


change of. possession, which cannot be directly attribu-. 


ted to the: registered simple mortgage... The: mortgagees 
are, therefore not alleged ‘to be mere trespassers, 


-and the onus rests, in the first instance,‘ upon. the: 


plaintiffs, who “plead ’ ‘the conversion of the simple. 


“mortgage into an usufructuary mortgage. | 


‘When I wrote the order of..reference. : i mae. 
under: the. impression that ae plaintiffs. ‘could _ Prove: 
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“‘thia alleged usufructuary mortgage, inasmuch as all 
~ that was involved was a change of possession under 


‘the already existing mortgage. But it involved, as a. 


Matter of fact, a change or variation of the original 


-Himple mortgage, and therefore evidence was -not 


“admissible ‘to prove it under section 92, proviso 4 
Ne any other proviso! of the Evidence Act, unless 
sit was in writing, and registered. I am ‘convinced 
‘that the opinion expressed by me, in the order - of 
ference, on this point, was erroneous, The Full 


















(1) also supports this view. 


position to prove the. agreement to sell, which did 
ot require writing, or registration. There is a series 
of rulings in this, and other Courts, which esta- 
blishes this point clearly. The decisions are based on 
| consideration of equity, part performance, prevention 
F of fraud, and the fiduciary aspect of the vendor's 





but I would particularly call attention to an unpub- 


f lished decision ‘of a Bench of this Court, consisting 


OTSA 


Ay 


Py. in: the case of Maung Po he and ome vy. Maung 
: Paw Saing (2). . 
I concur ees in that Wectatan ds aa 
There: the facts were stated to be:as follows : 
' The plaintiffs alleged that under a registered “seed 


NEE EHSCA EA TT ATER OMY 


E vants“a piece’ of land, with possession, and: that * thé 
Ue elects the land ‘from » Maung Po’ Tei 





{3)..(1926) 4 Ran. p. 
ej Civil Beseuid Appeal No. 296 of ‘938 (unpublished). 


Bench case of Maung San Min v. Maung Po ssi 


On the other hand, the defendants were in a 


position, coupled with the impropriety of permittin 
“him to suecceed against his vendee, in a suit i 
| possession. The decisions of this Court culminate in, 
he ‘Full ‘Bench ‘case already quoted by me above, 


of the learned Chief Justice and Sir’ “Benjamin Heald, - 


[of mortgage Maung Po Tein mortgaged to the defend: - 


379 
1926 

Maunc Ow ~ 

KYI AND 
FOUR 
v, 

Ma PU AND . 

- TWO. 


DucxwortTH, 
; 


880° 


4 4926 


z eMaunc Ox 
“ak¥LAND 
pus 


aa Bo AND 
ABW, 


— 


APacepvorra, 


INDIAN LAW REPORTS. {VoL IV 


by .a registered conveyance. cia, then _ sued 
-defendants for redemption. 

The defendants admitted that the land originally 
belonged to Maung Po Tein’ and that it was mort- 
gaged to them usufructuarily. They however conten- 
ded that, later on, Maung Po Tein made over the land 
to them absolutely for the amount due on the mortgage. 


‘together with rent due by him, as their tenant. 


:f" 


Even here, where there was no change of possession, 
the invalid - als, by Po Tein to the defendants, was 
allowed to be proved and, in order to aia fraud,. 


‘to prevail. 


* che conclusion arrived at confirms: ‘the’ view his 
d. took, in the case of Ma Ma. E and two v. Maung 


Lun (3). 


A decision, which assists Oneal: im ae 
matter of this reference, is that: of Pratt, J., in ne 
Shwe Hmon v. Maung Tha Byaw (4). 

-. It is clear that whatever the transaction was sciiols 
ied to the mortgagees obtaining possession of the 
Jand,_ the possession was traceable to -that transac: 
tion, and. not to the “registered simple mortgage,. 


“As stated, it cannot be shown that the simple martgage: 


was eae till: into an wabnetaary mortgage, buf, it: 
at possession phaaeed,. in eae. ofan agreement i= 
sell, which was duly. acted upon. by part performance: ; 

~ Part performance is constituted not. oes by Pay 
ment but by change - of: ‘possession, F 

' Thus I consider that, . in. the. case. ; wader. sofoneniGe’: 
the defendants can plead, and. prove. ithe,. subsequent | 
oral agreement : to. sell which amounted to an. entirely.) 
new transaction, in’ order. fo .set it up ‘as “Shield 
peainst ‘redemption. of the, simple morigage. -. 
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Pa (5) was wrongly decided by Lentaigne, f., and MAUNG QB - 
that the application of the principles enunciated by “ropa 
him in that judgment would give a greater impetus yy py 4 

_ than ever to fraudulent suits by speculators. SRE, i 

In order to render my position clear, I would Dvucnwort#, 

refer to the case of Ma Pyone and two v. Ma a: . 
amd two (6). 

"1 do not think that anything more ie be said. 


ORIGINAL SIDE (CIVIL). 


Before Mr. Fustice Cuntiffe. 


THE SWEDISH MATCH COMPANY” “1926 
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garade-marks—Passing off goods by colourable imitation iki dateacg . 
mark causing: goods to bear the same name as of the rival trader—Whether, 
case of actual deception necessary—User and establishment of. repute of. 
mark—Use of device with other symbols—Form of injunction. . Go as 


No man is entitled to represent his goods as being the goads of another mais’ 
4nd no man is permitted to use any mark, sign or symbol, device or other means 
whereby, without making a direct ice representation: himself ta a purchasér 
who purchases -from him, he. enables such- purchaser to tell a lie, or to make a, 
& fatse representation to somebody else who is ‘the ultimate purchaser. Also if the 
& goods of a manufacturer have, from the mark ox device he has used, become 
*-.known in the market by a particular name, the adoption by a rival trader of any 
Be, mark which will cause his goods to bear the same name in the market, may be 
3 ;88 much a violation of the rights: of that rival as the actual copy of hisdevice. I ~ 
E- a) the probable. effect of the attempted-deception upon the ultimate purchaser, the 
3 Yowest buyer. on the scale, the ordinary purchaser. with ordinary caution, which 

must be most closely eemeinerem: No concrete case of actual ee need be ’ 
e Proved. 

". Held, on the evidence in this ease, that the plaintiffs had established sufficient 
el in Barma. of their various devices of “ star ” labels i in, suit, on match-boxeg 

; baported an and sold by the plaintiffs in Buring, entitling them to; proféction as = agaiiat 


8) (1925) 3 Ran. 243, O2EL 28 7 
2). © Civil Régutar Suit No 527 of 19262: 
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the detendants whose. device of five stars on the labels of match-boxes: 
manufactured by ther was designedly a colourable imitation of the plaintiffs” 
labels in suit. In a country like Burma'the pictorial resemblance would confuse’ 
the ordinary buyer more than anything else. If one trader adopted the same 
symbol as another, even if he multiplied the number of the symbols, as long as he 
did -not’ qualify them by the addition of another aiterent catia or symbols,- 
he was bound to confuse the buyers. 


Held, further, _that the plaintiffs were also entitled to protection i in regard i 
any label which may carry with it the generic name “star” in any language used . 


‘jn Burma. They had however not established any right to the exclusive use of a: 


star or stars howsoever they may be combined or employed with any contiguous. 


. aerent symbol or symbols. 


"abdul Majid v. King-Emberor, 9 L.B.R. 31; Anglo Swiss Condensed Mitt 
Co. v. Metcalf, 31. Ch.Div. 454; Burberrys v. Cording & Co., 26 R.P.C. 693; 
The Golden Fan Cotton Case (In the matter of Dewhurst's Application), 13. 
R.P.C. 288; Hall v. Barrows, 32 L.J.Ch. 551; Maxwell v. Hogg, 2 Ch. 307; 
M'andrew v. Basset, 33 L.J.Ch. 561; R, Johnston & Co. v. Archibald Orr- 
Ewing &- Co., 7 A.C. 219 ; Powell v. Birmingham Vinegar Brewery Co., 2 Ch. 79; 
Reddaway v. Banham, (1896) A.C. 199; Seixo v. Provezende, 1 Ch. 192 ; Singer 
Manufacturing Co. v. Loog, 18 Ch.Div. 412, ‘Slazenger & Sons v. Feltham & 


Co., 6 R.P.C. 531 ; In re Societe Anonyme des Verreries de L’Etoile, 10 R.P.C. 4365. 


Steel Bros. & Co.,.Ltd. v.- Ahmed Ebrahim Bros. —(reported Below) ; ; TURE 
Virasami, 6 Mad, 108— rarer to and followed. 


Suit for « an injunction to fete the defendants. 
from using a. five-star label on match-boxes as: 


being a colourable imitation of the. plaintiffs’ labels: 


and get up of their match-boxes. A full description 
Of the labels in suit and the points in: controversy 
between the parties are fully set out in the judgment. 


. Munshi for -Defendants. 


.. Plaintiffs’ case is that all the four labels were okt 
as star labels and that the defendants’ matches: 
bearing five-star labels had been “passed | off as’ 
the plaintiffs’ Swedish “matches. None _ of «the, 
plaintiffs’. witnesses say_ that there was any passing 
off of the defendants’ goods as plaintiffs’ goods. They: 
had sold three-star and five-star labels side by side and: 
no ‘one ‘had: been deceived « or confused. [Mr, Justice 
CUNLIFFE.—AII that he had got to test was,. was. the, 


defendants’ adoption’ of their label open ‘to’ the charge’ 


that in the hands of: = business ‘dealer the defendants” 
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floods might at a future date be sold as the plaintiffs’ 
goods]. If for nine months the two classes of matches 
had been sold side by -side without confusion, the 
‘matches were not likely to be confused by the public. 
The plaintiffs had put 66 labels on the market to adver- 
tise their goods and did so with the idea of trying to find 
out which would be the most attractive label. Defend- 
~ ants’ five-star label was not a colourable imitation of the 
plaintiffs’ three-star label. The plaintiffs started their 
“gale with three yellow star. labels, and there were 
no three red star labels in Burma when defendants 
wrote to Japan for the five red star labels. A fraudulent 


“intention was to be presumed only if it was done. 


with a view to reaping the benefit of the reputation 
which the plaintiffs’; mark had acquired in a particular 


market. Plaintiffs had not established any user or 


‘reputation of their labels. Counsel contended that he 
‘was entitled to have the writer of Exhibit 4 J examined 
as his clients were’ now charged with fraud. By 
the sale of. matches with three, two or one star labels 


for a few months only. in caiat quantities, had the. 
purchasers of those small quantities associated in .their 


minds the device of a star, the merchandise of ‘the 
plaintiffs ? Quantity was an essential factor to. place 
before the Court when a party alleged that the goods 
had been associated in the minds of the public in 
the case of a.trade device.. The writer of Exhibit 4 J 
_ knew. that the plaintiffs had introduced in Burma. the 
three yellow star labél and the ]:W.T. ‘label,; but 
not the three red. star label which ‘was used i in India, 


Plaintiffs could, not claim a monopoly, in using the. 


star, and there. was... not. ‘fraud: on: the. part of. the 


defendants in ordering a label ‘with five red stars 


which was a very different label from, that'-of the 
plaintiffs. (Mr. Justice CUNLIFFE. No man’ ought to 


adopt a label with a. distinctive feature of another man "Ss 
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Jabel. The inference is that he is going to deceive the. 


public.] Even if it be contended that his clients: knew 
all about plaintiffs’ labels and yet ordered the five- 
star labels, that would not entitle the plaintiffs to an 
injunction unless they proved that the defendants: 
had passed off their matches as plaintiffs’ Swedish 
matches or unless the evidence showed that the. 
defendants’ goods were likely to be passed off as 
plaintiffs’ manufacture: The defendants have an equal 
right with the plaintiffs to select a star label that was 
distinctive from plaintiffs’ star label. Defendants’ ' 
have a well established business ; the plaintiffs have 
not yet built up any reputation in Burma, so the 


_ defendants had nothing to steal from the plaintiffs. 


Unless the Court thought that the defendants could” 


mot- use a trade mark with a star in it,. Exhibt 4 J. 
could not be construed against them. The principle 
of passing off, which was the basis of this, action, 
deceit, was completely absent from the plaintiis . 
evidence: be Oa oe 

Counsel cited, inter alia, Seixo v. “Provizende ( i). 


‘The Cellular Clothing ° Co, Ltd. v. Maxton and 


Murray (2), Payton & Co, Ltd. v. Smelting 
Lampard & Co., Lid. ii Parsons and others v. 
Gillespie and others (4), In re Dester’s Trade Mark» 
and Wills’ Trade Marks (5), Burberry v. J. C. Cording — 
& Co,, Lid. (6), Bass. Raicliff & Gretton, Lid. v. 
John Davenport & Sons’ Brewery, Lid. (4), In 


the matter of Talbot's Trade Mark (8), Schweppes, Lid. - 
-v. Gibbons (9), Claudius Ash Sons & Co.,- Lid. 
ac sai Manufactaring Company, Limited (10). 


: ote 





(f) [1865] 1 Ch 192. » (2) (1899) A.C. 326, 


(3} £901. A.C, 308. | - (4) (£898) A.C. 239. 
5) 10 R.P.C. 262... (6) 26 R.P.€. 693. 
(7), 19 R.P.C, 129. (8). 11. R.P.C.77, Bl. 


(9) 22 RPC. 113, (10) 29 RP.C. 465, 3 
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“McDonnell for Plaintiffs. 
His case was not a personal attack on any individual egies 


member of the defendant company ; but he was bound MatcHCo. 
to say that the conduct of the company was fraudulent ADAMIRE 
ASEE . 


ns the defendants, when they wrote Exhibit 4] knew pawoon& 

perfectly well they were infringing plaintiffs’ marks, is baer 
©. Plaintiffs’ evidence showed stifficient user and not only 
were their marks known under the generic name of star, 
but the defendants by putting a star label on the ratte 
were deliberately trying to pass off their goods. as 
“sbelonging to plaintiffs. His clients were entitled to 
4 prevent anybody from using a star mark, if the star 
; was a predominating feature of such a mark. They 
_were not asking for an injunction. to prohibit the 

use of all stars, but they were entitled to an injunc- 
; tion to prohibit the use of a mark which might be 
“called a star mark. ,It-is true that the dealers were 
“not deceived, but the Court must consider the 
: ‘ultimate purchasers in the province: Exhibits 2, 6 
and 7 showed that an enormous trade in Sieudish 
- matches was done in Burma for many years prior to 
_March 1925. - Exhibit.4] clearly showed that the. 
defendants intended to pirate the plaintiffs’ mark ;. 
vand the writer of it was kept out o the way wal 
“the evidence was over. —_ 

Counsel cited Seixo v. Piieabads ava Abdul 
Majid v. King-Emperor. (2), Taylor v. Verasami. (3), 
Edelston v. Edelston (4), Slazenger v, Feltham (5), 
Hennessey v. Keating (6}, Somerville v. -Schurui (7), 
Orr Ewing v. Grant Smith (8), Lever_v. Goodwin (9), 
The Birmingham Vinegar Brewery ‘Company, Limited. 
v. Powell. 40), British American Tobacco Company, 







(1) 1865] I Ch. 192. “(Q2) 9 L.B.R.3t. | 3) 6 Mad. 08, 
(48 § deGj-& S. 1850: (5) 6 R.P.C. 534. © (6) 25 Pe. 125, 
AP} 12-K.C. 453. (8) 2 Hyde t85. (9) 4 RP.C498 


(10) (1897) A.C. 710. 
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Tinea - v. Mahboob Buksh (11), Steel Bros..& Co.,. 
Lid, v. Ahmed Ebrahim Bros. (12). 


CUNLIFFE, J.—This case appears to me, .after 
many days spent in hearing evidence, to turn on a_ 
simple and short point. 

The plaintiffs are known as the Swedish Match: 
Company, and, as their name suggests, they are 
engaged in the manufacture and sale of matches. 
They are, I gather, affiliated with a number of other 
companies engaged in the match trade mostly Swedish, 
who operate in many parts of the world. 

The defendants, Adamjee Hajee Dawood & Co. 
Ltd., are a private company also engaged in the match 
trade. ‘Their activities are confined to Burma. 

_ Before the ‘year 1925, the plaintiffs’ matches had 
only been sold in Burma by, import through agents S 
in Rangoon, but, at the beginning of that year, ‘- 
representative of the plaintiff company visited this 
province for the purpose of establishing a business.. 
‘within the province | itself. He approached Mr. 
Adamjee Hajee Dawood, the. head’ of the defendant . 
firm, to come to an arrangement with him by way: 
of amaleamation of interest. Negotiations, however, 
were unsuccessful and, although a second attempt 


was made on behalf of the plaintiffs, they remained 


unsuccessful. After the second attempt the plaintiffs. 
did not abandon theif project of direct trade in Burma, 
but it was set on foot on an independent ° basis. A 


_representative named Stork was appointed to act: for 


the plaintiffs in Rangoon. A new company, » - The 
Kemmendine Match Factory, was formed’ and’ 
registered i in Sweden for the’ purpose of manufacturing 


"matches... The activities of the plaintiff. company 
as. Ty understand, as. ax as Burma. was concerned, 





ay 38: Sitios a (42) Reported below: 
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‘were limited’ to- the: direct importation of matches in 
- @ises, tins and boxes. Under Stork’s directions 
_ agents for distribution were appointed in Rangoon, 
~Moulmein and Mandalay. Subsequently, another 
factory was bought in Upper Burma. I have no 
concern with its products but merely mention the 
~ fact to show that plaintiffs commenced their business 
- here on a very substantial basis. 





- plaintiffs from Sweden were the four brands with 
“labels upon them known in this case respectively. 
as Exhibits A,-B, C and D. I may as well give a 
_ description. of these labels at once. 


Exhibit ‘A is.a rectangular label with a light slow 


background. It has a thin red border. At the top, 
within this border on a black stripe, are the words in 
yellow letters “Three Stars.” . A» similar black ‘stripe 
extends along the' bottom of the label. On this stripe 


are the words in yellow letters “Safety Matches.’’. 
In the middle of the label on a yellow background, 


Among. other brands of matches morted by the. 
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are three: six-pointed red. stars. Above these stars. 


are the words in small black lettering “‘ Made by: 
Jonképing-Vulcan Co.,” and below’ the stars, also in: 


black lettering, are the: words “ Jénképing, Sweden.” 
_. Exhibit Bis also: rectangular. as most’ labels 
on matches appear to .be.. Exhibit B has also’ -a. 
yellow background ‘but it is a yellow background 


of a much lighter or paler colour than Exhibit Av 


in the centre of this label is a single ‘six-pointed 
black. star with the letter aoe W..°T.” on it. These: 


letters are of the same’ pale ‘yellow colour ; as. the, 
basis of the label. - Flanking. the’ star.on-éach. side,” 


are two. overlapping | medallions: On the right two, 


medallions show ‘two.-bearded male. heads; on the: 


left one medallion has .also. a - male -head ‘and: the: 


other medallion. which is: partially: obscured , shows. a 
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reverse side with what looks like half of a laurel 
wreath in some lettering which is impossible for mé 
to decipher. Above this arrangement is .a black 
lettering im Swedish containing, among other words, 
the Swedish term “ Paraffinerade.” At the bottom of 
the label are the English words “‘Made in Sweden.” 
All this lettering is in black. 

Exhibits C and D can be easily described. - Exhibit 
C is of the same predominating colour as Exhibit A. 
Instead of three red stars, -however, if has two red 
stars. At the top the words * Two Stars”? appear 
instead of three stars as on Exhibit A. The only other 
writing on this label are the words “ Made in. Sweden” 
below. the two stars. 

‘Exhibit D closely resembles ‘Exhibits Cand A, 
except that here. there is only ome star. It also 
contains the words “ Made: in Sweden” wriffen across 
the centre of the ticket. Matches with these labels 
were put upon the market in the months of March. 
and April 1925. There was also another label not in 
suit put upon the market by the plaintiffs which 
contained not three red stars but three yellow stars. 

On the 11th June 1925, a letter, Exhibit 4 J, was 
written by the defendants to Messrs. Y. Nakamura & Co., 
Kobe, Japari. They are printers, and the letter runs 
as follows : “ Enclosed herein we beg to send you labet 
No, 1008 which we have selected from the labels sent 
to us by your goodselves, © a 
“We desire to adopt this label for using ‘thé 
same on. the productions of our factory with certain 
alterations, viz., the word ‘ sunlight ’ is to be struck off. 


‘and in’ this. aniace we wish to have the stars as shown 


onthe sample of reference enclosed’ Herein. You 


will find that on: this. sample of reference there aré 


three big stars while we require five small stats on® 


- 6ut label of-almostexactly’.the samie colour. ~The 
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quality and colour of the paper as also the style and 
design should be exactly as the label No. 1008. 

“We trust the above instructions will . be quite 
clear to your goodselves. 

“Please on receipt of this letter ae this order 
with one of the best and cheapest printers who may 
be in a position to give the quickest delivery as the 
Jabels are immediately required. 

“The quantity required is as follows :— 

60 (sixty) lakhs box labels for full size boxes,: 
6 (six) lakhs packet labels for full size boxes. 

_ 60 (sixty) lakiss box labels for $ size boxes, . - 

6 (six) lakhs packet labels for } size boxes. - 

60 (sixty) lakhs box labels for 2 size boxes, 

3 (three) lakhs box labels-for 2 size bomss 
-for 10 boxes packing... 

3 {three) lakhs packet labels for 2 size boxes 
for 12 boxes packing. 

1 fone? lakh half ade labels for 3 size. Boies: 


for packing of ? size = each packet ‘of : 


_ 2 boxes. 
_ “ Please. execute this order as. argent as possible 
and oblige.” 

Not very long. aftermsicds the ieteeidends were, alse 
placing orders with printers in Sweden. for match 
labels.. Im this. connection I refer to the detter of the 
20th. Jume to Messrs.. Lathografiska Aktiebolagat, 


Norrkoping (Sweden), (Exhibit ¢.K),: and: to. ai 


telegram. of the 27th August. (Exhibit 4 LL): 
the 6th July a code telegram was received. by e 


‘defendants from Messrs. Nakamura (Exhibit4-§) 
referring. to their order contained in. the. letter of, 
the 1ith cules Among other - words in. this . cable: 


are. these: . “Owners: will :not allow . them 
sprinted” : And. on. the! 11th July. Messrs: Nakamura 


wrote to the defendants a letter in amswer to tdveisis. 
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of the’ 11th June and also ‘in answer. to a letter of 


the 3rd June a copy. of which has never been 


produced. This passage occurs in that letter. 


“Sunlight Brand.”. We note your desire to have 


the word “ Sunlight” changed into five stars picture 


‘ina LOW, Now there is one owner who possesses this 


exact “ Sunlight” brand label, and with this owner 
we are in good touch, therefore we can simply ask 


him to.-agree by inserting. the stars instead of the 


word “sunlight,” but now the owners of all kinds of 
star brand would guide” (I think they. meant 
“object”. when they said “ guide”) “against the. 
label bearing the stars, therefore although the original 
owner of this sunlight brand have agreed with us, 
the: star. brand owner seem not to like it..-. However 
we have suggested to the sunlight. brand owner to 
send. in an application to register the same: sunlight 
brand with the stars inside instead of sunlight.” 
“About the middle of September 1925, the defendants 


‘placed. upon the Burmese market the brand bearing 


label Exhibit E, the result of the execution in Japan« 
of their order of the 11th June. The eallsetri is a 
description of the label Exhibit E. oor 

A rectangular label contained in a thin red Woden 
Yn each corner of the border are medallions enclosing 
a male bearded head. Across the centre of the label 
is a cigar-shaped bar containing five red six-pointed:. 


-stars,.: This cigar shaped: bar is placed across a circle. 


which it bisects, In the border-of the circle at the top’ 
are the words “ Safety Matches.” - In the segment of.the- 
circle. atthe top are the words “ Printed in Japan.” 


‘In the border of the: circle. below. are the words - 
“Damp. Proof.” The background of the. label. is 


‘yellow with:a texture of orange rays or lines leading 


4to the circumference of the circle. “The. whole effect - 
is terra :cotta im colour... 
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On the 22nd October 1925 the plaintiffs 
















stituted the present action claiming an injunction 
sa(raining the defendant company from using 
e five-star label. The plaintiffs in their pleadings 
Iuimed the exclusive use of a star or stars on 
matches and alleged that the defendants have passed 
{ff their goods as those of the plaintiffs. 
The defendants by their written statement deny 
1¢ allegation. 

Shortly after , the eonienoement of the action, 
he plaintiffs obtained an undertaking but this under- 
aking was discharged by reason of a grossly exaggerated. 
tatement in the supporting affidavit. The plaint too 
ad to be amended for the same reason. This was done 
n. the application of the. plaintiffs. And, subsequently, 
he written statement was also amended. I may say 
ere that prior to this civil action being begun, 
» criminal proceedings were taken against the defendants 
© and a search warrant was obtained. There are other 
b actions i in which the plaintiffs are suing the defendants 
win reference to the alleged passing off of goods under 
ther labels, and I understand that along with these 
ther civil actions other criminal proceedings. were 
sialso taken.. I. merely mention these facts to show 
that there is a strong trade rivalry between the two 
" parties and their attitude towards each other is or 
Laas somewhat bitter. The manner in which the 
bs plaintiffs put their case, as I understand, is this. 





‘“goods-as ours by the-use of the: five-star labels they 


_ specially ordered from Japan (Exhibit E). Exhibit 


.E is a general imitation of our star labels in its design. 


f Its general get up and colour were ‘fraudulently 


"contrived to mislead the public into thinking that: it. 
ois one of our labels, The defendants knew we were. 
‘coming to Compete with:them. -They know. all about: 


, They say: ‘The defendants are passing. off their . 
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reason. You put the words ‘ Two Stars’ and ‘One. 


what they are to pall them,. Further, you havecn i 
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our, star labels which have been well known in India 
for years’ before coming to Burma. There may be 
differences between the labels but these differences 
have been artfully designed io avoid an exact copy 
and to provide an argument if action is taken against 
them. Further our labcis have been given a common 
name by the public not only in India but in Burma. 
The defendants knew this and it was with this 
knowledge that they adcpted a device of a star or 
stars. They have been successful. Our common’ 
name which in English is ‘ star’ mark, in Hindus- 
tani ‘Tara marka’ and in Burmese - ‘ Kyai Tazeik’ 


has been dishonestly appropriated: by the defendants 
and this common name is now applied generically to- 


all the. .star dabels by the pubHC. We have the 
exclusive right to the symbol ‘ star’ on» maiches,. 


.We have the exclusive to right sme generic name 


‘ Stdr ’. >» : 
“ Not so,” say fe defendants, ‘ ‘our abel das 
not resemble your labels. In fact it = very dis-. 


-similar, Our label is mot called. the ‘star’ label. . 
Jt never has been ne never will be, It is called 
the. ‘ five-star’ label, ‘Panch Tara’ in Hindustani ° 


and ‘Kyai Nga Lon’ ‘in Burmese, And not only 


that, your labels in suit have not got a common. 


name at all. Exhibit A is known as ‘ three-star ’ label : 
and you mean it. to be, otherwise you would not - 


put the words ‘ ‘ three stars ”.on the top of it, Your 


second star label has ‘LW,.T written across it, It® 
is known as. the. ' “7.W. T.’ star. Some. people call: 
it black star but they give it no other name, So too. ; 


with Exhibits C and Du? They. are: ¢alled: respectively’ 


‘two-star’ and - ‘ onesstar ’ _and. fer a wery_ good) 







Star’ at. the top. of: each label. to indicate to people 
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right to the exclusive use of the star device. Ex- 
= tlusive use is only obtained in countries where there 
is no official register of trade marks by a substantial 
user. Your user is so flimsy that as a matter of 
act and as a matter of law you have no right to 
-¢ome to Court and ask for protection even with 
eference to your special designs of stars much less 































tar or stars as you claim.” 

It is between these two points of view, having 
egard also to their correctness in law, that I. have 
© decide this case. It cannot be said that either 
de was parsimonious with the evidence they brought 
efore the Court. Thirty-four witnesses were called by 
ie plaintiffs. Forty-nine witnesses were called by the 
efendants, and three witnesses were called by the Court. 
he plaintiffs’ evidence was directed mainly to two 
oints: Firstly, to prove the use of a common name 
r both the plaintiffs’ label and the defendants’ label, 
nd secondly, to prove their user of their labels in 
uit at the material time before the suit. was filed. 
he defendants’ evidence was brought to prove, for 
he most part, that the labels in suit each bears a 
sparate and distinct name and therefore no - con- 
sion could possibly exist or does exist. 

The principles involving actions for infringement 
trade marks and for passing off are now well 
ttled in law. On the general aspect I desire to 


mes in the case of Singer Manufacturing Company 
&, Loog (1) which was cited with approval by Lord. 
lacnaghten in the casé of. Reddaway v. Banham (2). 
I have often endeavoured,” said Lord -Justice James, 
to express. what I am going to’ express now (and 

robably I have said it in the same words, because 


(1) [1888] 18 Ch, Div. 412. : (2) (1896) AC. 199. 
Ses wt, 
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it is very difficult to find other words in which to 


express it) that is, that mo man is entitled to re- 
present his goods as being the goods ‘of another man ; 
and no man is permitted to use any mark, sign or 
symbol, device or other means whereby, without 
making a direct false representation himself to a 


eee 
Gunuire, J, purchaser who purchases from him, he enables such 


purchaser to. tell a lie, or to make a false J ae 
ation to somebody else who is the ultimate customer.” 
The doctrine that apart from any similarity in actual ; 
device no trader is entitled to adopt a mark which | 
will cause his goods to ‘bear the same name in the | 
‘market as those of a rival trader was inaugurated. by, 
Lord Cranworth in the well known ‘case of Seixo v.j 
Provezende ‘3).. Ir the course of his judgment: 
Lord Cranworth said “ If the goods of a manufacturer: 
have, from the mark or device he has used, become: 
known in the market by a particular name I think? 
that the adoption by a rival trader of any mark} 
which will cause his goods to bear the same name| 
‘in the market, may’ be as much a violation of thes 
rights'o that rival~as the actual copy of his device.’ 
The principle here laid down has been followed. ont) 
many subsequent. occasions in the United Kingdom, 
I may merely refer to such. cases as Anglo- Swiss] 
- Condensed Milk Co. v. Metcalf. (4); Orr Ewing. vi 
Johnston (5); The Golden Fan Cotton case (6) ang 
_In re Societe Anonyme des Verreries de L’Etoile (7) 
_{that was the Red’ Star ‘glass case). So too th@ 
- principle... has been recognised .- in India in several 
_ cases an examiple of which is the case of ‘Taylor 

. Virasami (8), and, in. this province also, éffect hag 
~been given ‘to the. doctrine i in the case e Abdul Maj 








“3 118687 ith: 192. “5 fiseay7A.c [os 319° wy tis93y wate 
(4) [1886] 31 Ch. Div. 484, (6) [1896] 13 RPC. 288. (8) (1882) 6 Mad, 108," 


. IV RANGOON SERIES 














King-Emperor (9) and again in an unreported case 
acided by the late Mr. Justice May Oung.* 


ufect the judgment of the Court. in consideration of 
‘the facts of the case in relation to probability of 
loception, I.desire to refer to the dictum of Lord 
ndely in the Tennis Racquets case (Slazenger v 


istice Kay said : ‘‘ Why should we be astute to say 
lat he (i.e-the defendant) cannot succeed in doing 
at which he is straining every nerve to do”? So 
so Lord Parker, in a véry striking passage in his. 
dgment in the case of Burberrys v. Cording. & Ca. 
1) said this: “If no case of deception by mieans 
| such misrepresentation can be. proved, it is 
ifficient to prove the probability of such deception, 


“jt be shown that the word or name has been aes 
ed with any intention to deceive.’ 

e Having regard to the general nature of the case 
‘before me now certain of the observations employed 


aby Lord Justice Kay in Powell v. Birmingham Vinegar. . 
“Brewery Company (12) appear to me to be singularly . 
Feogent. “Lord Justice Kay there. said, infer alia,’ and . 


referring specifically to the action for passing off, as 
ifollows :— —‘ The law relating to this. Subject hse Lome 
“statéd in-a few propositions : 
' (1) It is unlawful: for a trader ‘to: , bass off his 
‘goods as the goods of another, 

(2) Even if. sel is done. innocently it will be 
restrained. 


~ (3) A foro if done  designely, for that is a 
fraud. © . 








9) 9L.BR 31 0 5. (41) [1099] 26 R.P.C. 693. 
10). [1888] 6R. PR. C.53l: . (12) [1896] 2 Ch. 79. A 
Steel Bros. & €8., Lid. Vi Ahmed: Boral Bros. -—reported below. 


' On the question as to how fraud, if proved, will 


sand the Court will readily infer such probability if _ 
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: convinced that these common names are in common} 
use and I prefer the plaintiffs’ evidence to the; 
‘defendants’ on this point. : 
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(4) Although the first purchaser is not deceived,. 
nevertheless if the article is so delivered to him 
as to be calculated to deceive a purchaser from 
him, that is. illegal.’’ 

To turn to another point, eminent authorities have- 
always insisted strongly that it is the probable effect 
upon the ultimate customer, the lowest buyer on the | 
scale, which must be most closely considered. Torefer - 
to the case of Seixo v. Provezende (3) again Lord ' 
Cranworth there described this class of: pétsons as the | 
ordinary or unwary purchasers, In The Singer Manu- . 
facturing: Co. v. Loog (Yf) referred to above, Lord } 


. Selbourne: described them as ordinary purchasers pur- | 


chasing with ordinary caution,and this principle has beer i 
adopted both in India and in this province. Applying | 
then the effect of the authorities quoted above and using ' 
my own judgmentas to the facts of this case I have come | 
to the following conclusions for the following reasons :— 
(1) There are in existence names generic in their = 
application to the plaintiffs’ labels and to the labels.’ 
of the defendants. These namés are in English. 
“Star” Mark, in Hindustani ‘Tara Marka,” - in} 
Burmese “ Kyai Tazeik,” and there is some evidence! 
that among certain poorer people the expression ‘“‘ Kha-); 
ye-bwin” .is employed. Doubtless there are many: 
other people mainly of the dealer classes who apply} 
distinctive names based upon the number and de, 
scription of the stars on.each label: They could? 
hardly do: their business‘ if they did not. Nor if 
they wished actually to distinguish between the? 
different labels could they help doing so ; but I «ar 


iteenth 


Bi iter SLRLS: 
















(2) I find, that this. being ie” case, in spite 
the fact that on a number of occasions the plaintiffs’, 
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goods and the defendants’ good have been sold side 
by side, yet, when they are not, I am convinced 


that the public will be misled. It is true that there - 
has been no concrete case of deception proved. In> 


my opinion that makes no difference to the principle. 

{ should probably not believe them if they were 

brought forward, and I distrust the trap-order method 

of obtaining evidence. It is not necessary to prove 
actual instances of deception. It is said on behalf 
sof the defendants that the fact that the defendants 
“matches are: sold at lower price than the plaintiffs’ 
pe must militate against confusion. In my opinion it 
_indubitably increases chance confusion in the districts 
where persons of the illiterate public who have no 
,actual knowledge of the original ownership of the 
Fgoods are the. Jargest class of buyers. 








2 (3) On the question whether the defendants’ hee 


“apart from name,, is a colourable imitation of ‘the 
‘plaintiffs’ label, in my opinion, it is a colourable imita- 
stion of the whole four of plaintiffs’ labels .in general. 
Jand of Exhibit A in particular. The same symbol “ star.’’ 
is common both to the plaintiffs and to the defendants 
on every label. Except Exhibit B, in which the star is- 


black, the colour red is common to all the stars. - 


»Every star has got six points. The general colouring 
of the defendants’ label approximates to those of the 
»plaintiffs, The shape is the same, and all these labels 
ware placed upon boxes of the safety matches which differ 
jonly to a small degree in quality. And here I may say 

that it is also my considered opinion that in a country 
isuch as this it is the pictorial resemblance which con- 


fuses more than anything else. If one trader adopts 


ythe same symbol as another, even. if he multiplies 
mumber of the symbols, as long as he does not qualify 
‘thém by the addition of another different symbol or 
ssymbols, he is bound to confuse. The writing on the 
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plaintiffs. But it is said that the  ‘plainti 
_ are  debarred from obtaining the injunction . of 
~ the Court because, at.the time that the action was set) 
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label matters not at all to the country people. Not only 
this, the resemblance in my view was intentional. No. 
other construction could possibly be placed upon the 
letter of the 11th June which gave the order to print 
the defendants’ labels. The explanation put forward 
of that letter is two-fold. At one period it was argued 
that the letter in question was a perfectly innocent one 
as far as intention to imitate the plaintiffs’ label was. 
concerned. It was suggested that the use of the 
“star”? was a fortuitous coincidence. Subsequently, 
however, this contention was abandoned and it was. 
said that whilst the writer of the letter knew of the 
existence of the plaintiffs’ labels, yet, because the plain- 


. tiffs, at the time the letter was, written, had no sufficient 
“caser in Burma to entitle them to the protection of the. 


Court, ‘therefore, if it was intended to imitate the 


plaintifis fabel, such an intention could not ‘possibly 


‘be dishonest. This, in my view, is equivalent to 


saying “It does not matter how fraudulent I am, 


provided that I am fraudulent early enough, ‘then my 


fraud cannot possibly enlarge the plaintiffs’ rights. : 


Disingenwity in argument could .go little further. 
There are also several very suspicious matters connec-: 


ted with this letter. It was. never disclosed in the: 


affidavit of documents. Its author, although ‘a director’ 
of the defendant company, was not put in the witness. 
box. He had gone, it was said, to his country—that~ 
mysterious locality so-well known to the Judges of this:: 
Court. I hold that the letter of the 11th June was: 
written with a fraudulent intention of imitating the: 
plaintiffs’ labels. As such,it was intended to use the: 
labels of the defendants to compete with of those of the: 









on foot, the volume of the plaintiffs’ trade was not 
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ficient to justify them in bringing the present action. 
ix quite true that the Court in matters of equitable 


recedcnt that the plaintiffs should have a real title to 
“the property sought to be protected. The property 
here consists in the goodwill previously and properly 
portablis! ned in the trade and in the goods marked with 
‘the plaintiffs’ labels in’ suit. 

I have carefully considered whether the amount of 
‘dods so: marked was, on the 15th of September 1925, 
ne date (the controlling date) when the defendants put 
(their goods marked with the label Exhibit E upon the 
on arket, sufficient in volume to constitute real user in 
per By that date I am satisfied that a thousand tins 










jel matches marked with the label A were already upon’ 


Fhe Burmese market, There were also a thousand tins 
kof matches marked with the label B. Each tin, 
-of course, contains a very large number of boxes. 
‘There were also a certain number of tins ‘containing 
matches marked with labels C and D, and this, to my 
‘mind, amply constitutes legal user within the meaning 
of the decisions in Maxwell v. Hogg (13), Hall v. 
Barrows (14) and M’andrew v. Basset (15). I am not 
:convinced, however, that the plaintiffs have established. 
the right to the exclusive use of a star or stars howso- 
ever they may be combined or employed with any 
contiguous different symbol or symbols. In my opinion 
they are entitled to protection against infringement or 
passing off of their labels in suit and also in regard to 
any label which may carry with it the generic name 
star in any language used in this Province. 

The form of the injunction will therefore be based 
upon that approved by: . the House of Lords in 
Johnston v. Orr Ewing (5). on ee ~ 


113) [1867] 2 Ch. Ap..30% - (ld) (1863) 32° LJ. Ch. 551. 
‘ (15) [1864] 33 LJ. Ch. 561. 
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The following will be Se ‘wording of the injunc= _ 
tion :-— 

An injunction to restrain the defendants, Adamjee 
Hajee Dawood & Co., their servants, workmen 
or agents from affixing or causing to be affixed to boxes 
of matches not imported or manufactured by the 
plaintiffs the label, Exhibit E, or any other label colour- 
ably imitating the labels of the plaintiffs in suit; or 
any label containing a star or stars without clearly distin- 
guishing such label from the Plaintiffs’ labels © 
containing stars. : 

I understand from learned Connvel for the plaintiffs. 
that the second item of the claim on account of which | 


damages. must be based has been abandoned. I am: 


glad. of it. I think that I ought to order the delivery 
to the plaintiffs of boxes of matches which are in: 
the possession or power or under the control to the « 
deféndant company bearing star label, Exhibit E. I do’ 
not. think that they require anything further in this 
case. } 

I desire s make .two. ohsberabans in connection! 
with my judgment. The first is this: the fraud of: 
an’ agent, when such agent is acting within the. 
scope of his employment on behalf of his principal,. 
is considered technically in law to be the fraud of? 
the principal. I have found that the letter of the 
1ith June was written with a fraudulent intention, 
and, as I-have said, I hold that the defendant 
company must be in law. infected with that fraud. 


I desire, however, to say that I do not personally. 


think,. feoin the. point of view of their commercial, 


bGaone that Mr. Adamjee Hawood Dawood himself or: 


Mr. Bawanee is affected by my. finding, And, 
I desiré also to: say this that whilst this case, in my 
opinion, has been too. long drawn. out, I am grate~/ 
ful to Counsel, in fact, I am. greatly obliged to* them: 
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for their legal arguments which they placed before 
me, One expects froma Counsel of Mr. McDonnell’s 


wexpericnce arguments which are not only comprehen-. 


sive but lucid and forceful. I also wish to observe 
that the Court is pleased to congratulate Mr. Munshi, 
Counsel for the defendants, on the forceful, tenacious 
and courageous way in which he has put his clients’ 
case before the Court. 

_» . [His Lordship passed on the 9th August the 
following order as to costs]: As to the question of 
-costs in this case, the costs: of the first day’s hearing 
will be on the ad valorem scale. The costs of all 
‘subsequent days of hearing and of subsequent separate 


part of a day’s hearing will be on the — of 20: 


“gold mons a day. © 


: * 4 vs 


The ae of the late ‘Mr. Justice May Ouing (with Mr. Justice’ 


_ Heald) in Steel Bros: & Co., Ltd. v. Ahmed Ebrahim 
Bros.* (in which appeal McDonnell appeared for Appellants 
and Leach for Respondents) referred toin the above jndgment is 
as follows : 


May Ounce, J.—This:' was a suit fora . perpetual 
injunction restraining the defendants from importing, 
selling or exposing for sale any undershirts bearing a 
‘representation of a cock or any other mark so con- 


4ol 


1926 
THE 
SWEDISH 
MATCH Co 
Vv. 
ADAMJEE 
Hasiee 
DAWwooD & 
Co., Lrp. 


CUNLIFFE, J. 


1924 
‘Jan, 9 


trived as to represent the plaintiffs’ said mark and 


from employing any device so contrived as to induce 
the belief that such mark is the same- as the plain- 
_ tiffs’ mark, and for an account and damages. 


The defendants denied that their mark was an 


imitation. of the plaintiffs’ mark, ‘and, further, that 


there had been any infringement ,of the plaintiffs’ 


tights. 
* Civil First Appeal No. 50 of 1923 against the Judgment of the Original Side 
of thé Court in Civil Regular Suit No.-483 of 1922, ; 
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on The plaintiffs’ marks in question is the represen- 
Poss Secs tation of a cock ; it-is a side view, facing to the right, 
Coir. head erect, and full tail feathers sweeping upwards 
auuen and then curvittg downwards. The bird has a key 
ERRAHIMN in its mouth ‘and is standing on what appears to be 
soe, bundle of faggots; these ~features are, however, 
J. comparatively insignificant. The mark printed in 
colours on a label six inches by five inches, is placed 
on the covers of cardboard boxes, each containing 
six undershirts or vests; these vests are held together 
by means of a narrow paper band on which the 
same mark is printed in gold; and, finally, the device 
is repeated on each vest in red thread on a tab, - 
about an inch square, which is sewn to the pe of 

the néck, at the back. 

It was admitted that the. plaintiffs? have ised’ this” 
mark for over thirty years and that it is well-known in 
the market. The evidence established that the mark 
is known as the “cock mark” in English, the 
“ moorga marka’”’ in Hindustani, and the “ kyet 
tazeik’’ in Burmese. With reference to the last 
name, it is necessary to bear in mind that the Burmese 

word “kyet” is of the common gender and may 
therefore include a hen as well as a cock. 

. he defendants’ mark is alleged to represent. a 
shwe hintha,” a mythical,-or at least extinct, 
species of. duck, sometimes called “ the ruddy 
Bhelsirake, ag Indian names are variously given. as 
“aj-hans,” “ homayuh ” and “ anna-pachi.” In 
Burma, it was originally, an. emblem of royalty among 
the Talaings, just as the peacock was among the 
Burmese ; and, among literate Burmans a © least, it 
is a swell: Gnowh feature, in religious carvings and 
_decorations. As. represented by the defendants. in 
their mark, it .shows, like the » plaintiffs, a side view, 
facing. to the Tight, head . and large tail. erect, the 


Bag 
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letter ending in a point; it a appears to be roosting 
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on a round stool, with a leg and base somewhat Sime B Bros. 


like those of a wine glass. The general get up of” 


the label on the box, the paper band holding the 
vests, and the tab on each garment, is much the 
same as in the case of the plaintiffs. 

Placed side by side, two marks, especially those on 
the box and on the paper band, are clearly dissimilar, 
and no one, having seen both, could possibly mistake 


‘one for the other. That on the tab, being miniature, . 


‘ts more likely to be confused. As stated in the 
Original Side’s judgment, “When the defendants’. 


‘mythical bird is reduced td about half the size of a 


postage stamp, it bears a much closer resemblance: 


to a bad representation of a cock than it does when . 
figuring. on a bass size on the outside of a 


box.” 


The plaintiffs’ were therefore granted an injunction » 


in respect of the tab, but not as regards the label on. 
the box and the band. 
Both sides appeal. 


The first noteworthly point, in my view, is ‘that re 


defendants’ ‘bird bears little resmblance to ‘the 
conventional “shwe hintha.” The latter is correctly 
depicted in Exhibit 3, a gilt lacquer-ware receptacle, 


the cover of which is formed by the head, ‘body,- 


wings and tail of the bird. It is a squat figure, with. 
wings outstretched on either side ; the head and neck, 


fantastically orgamented, are not held high up like. 


those of a cock. Ifthe defendants’ mark was intended 
to be a picture of such a model (and defendant, 
Ahmed Ebrahim, says that it was so intended), it 
must, I think, be held that the artist failed in - his. 
attempt to convey a true idea of the original: Ag 
the learned Trial Judge remarked, the figure on 
Exhibit 2 bears.no traces of a duck whatever. 


Co., “Lt. 


reine : 
EBRAHIM 
Bros. 
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The law on the subject of infringement is fairly 


Steet Bros, well settled. In Abdul Majid v.. King-Emperor (1), 


m = & 
Co., LTp. 
Vv. 
. AHMED 
“EBRAHIM 
Bros. 


May Ouna, 


Twomey, J., said: “The English case, Sexio v. Prove- 
zende, is sufficient-authority for the proposition that if 
the goods of the manufacturer have from the mark he 
has used become known in the market by a particular 
name, the adoption by a rival trader of any mark 
which would cause his goods to bear the same name 
in the market may be as much a violation of the 
rights of that rival as an actual copy of his device. 
In such cases, the dissimilarity of the rival marks 
cannot be relied upon as a complete defence. - It 


_ follows, I think, that a trader who marks his goods 


with a mark which is reasonably calculated to pass 


» by the same name as that by which another trader’s 
goods. aré known in the market uses a false trade 


mark within the meaning of section 480, Indian 


Penal Code, for he thereby causes it to be believed. 
that the goods so marked are the manufacture of the 
other trader ; in other words, he deceives purchasers 
as to the scune of the goods.” 

The question whether there has been ; an infringe- 


. ment or not depends upon the question how far the - 
-defendants’ trade mark bears such a. resemblance to . 


that. of the plaintiffs’ as to be calculated to sais aeeu 
incautious ‘purchasers. 

_ In Badische Aniline and Soda Fabrik Ve Maneckji 
Shapurji Katrak (2) a case. concerning tins of aniline 


dyes bearing labels, one of which was alleged to bea 
-colourable: imitation of ‘the: other, it was urged that the 


purchaser's eye would ‘be. arrested by the similarity of 


the general effect and: would disregard the differences 


in matters of detail, and the Trial Court. held, having . 


"regard to the points. of difference, that no one would 


he ae 


*< @)-(1916) 9-L.B.R. 31 at’ p. 34: = (2)5(1893).47 Bom, 584. 
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be deceived by the apparent resemblance between the 
tins by reason of the labels alone. On appeal, however, 
the High Court allowed the plaintiffs’ claim, and 
Sargent, C.J., said: “I can scarcely doubt that 
this would be so in the case of Bombay brokers, 
who are described as a sharp set of men and 
likely to examine the labels in detail, and remark the 
differences between them ; but the question in a case 
ofethis description is not what would be the effect on. 
brokers, or even dealers, in Bombay, but how the 
labels would be likely to strike the incautious, or. (as 
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Lord Chelmsford describes them in Wothersporn v. . 


Currie) unwary purchasers, such as are to be found 
more particularly in the mofussil. If people of that 
class, whether small up-country dealers or dyers, 
would be likely so to be deceived, it is plain that a 
great opportunity would be afforded to the brokers. 
and large dealers to push the defendants’ scarlet dye 
in the market to the detriment of the sale of the 
plaintiffs’ dye ; and it is from this point of view, which 
the Judge of the Divisional Court has, I think, lost 


sight. of, that the question of colourable imitation aUBRE . 


to be considered: " 

It is clear, to my mind, that the person to whom 
the Court must look is the ultimate purchaser who, in 
this country,.is not as a rule, educated or critical, If 
the defendants’ device is so designed as to admit of a 
reasonable . probability that such a purchaser will be 
misled into thinking that it is the. matk which he has. 


heard spoken of-as the cock, moorghi or Kyet mark, . 


then there. has been an infringentent, It is not: 
contended that any particular person must be proved. 
to have been actually deceived. What the law requires. 
is that the Court should be satisfied that an unscrupu- 
lous retailer wowld.be able to foist the defendants” 
goods. upon: ignorant countrymen who might come: 
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to him demanding ‘a vest with the Cock or Moorghi 
or Kyet mark. 

-The evidence led by the plaintiffs shows eat 
several such -retailers have held out the defendants’ 
bird to be a new kind of “ Moorghi,’ and that when 
jungle customers asked for vests with the Cock mark 
they produced the defendants’ goods. But, apart 
from such evidence, the Court, must, in such a case, 
be guided to a large extent by its own view of éghe 
rival devices, the main question being, not whether 
the defendants’ mark resembles that of the plaintiffs 


-nor whether a Burman would confuse. a “shwe- 
hhintha” with a “kyet,”. but whether there is a 
i reasonable - probability that the defendants’ bird’ may 
“be mistaken for a “ Kyet” or “ Moorghi.” 


It is a well-known fact that artists of different 


nations depict things differently. Especially is this 
the case in the drawing of animals and birds. Remem- 


bering this. and the fact, above pointed out, that the 


defendant’s bird is: not a correct representation of 
_the conventional “ shwe-hintha,” the question arises 
whether a’ Burman countryman would not be likely 
to imagine that the picture on Exhibit 3, appearing 
_-as it does on an article of foreign manufacture, repre- 
: sented some foreign artist’s idea of a “Kyet.” In 
“my. opinion, he undoubtedly. would. . He. might 
‘ possibly. say to himself that it was a peculiar kind of 
-“ Kyet,” different from the common fowt he sees daily, 
_ but would conclude that a ea - bes aaa was 
‘ meant, ; 


‘ 


Moreover, it is” not | Sly. the Purif who is 


“concerned, The | ignorant Indian labourer must’ also 

be: taken ‘into account: He would hardly ‘be. likely 
| to ‘know - the 2 shwe-hintha,” and would accept the 
: picture’ in question: as . One representing some kind 
-6f Cock, or Moorghi, - 
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Finally, even. io persons of wider understanding 
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{here must appear a distanct resemblance to the Sees, Bros. 


@ock appearing on an ordinary weather-vane. 

Taking all this into consideration, as well as 
the evidence to which I have briefly referred, I am 
irresistibly led to the conclusion that the defendant’s 
qmark is reasonably calculated to mislead the incautious 
‘and unwary purchaser into thinking that it represents 


a gock or moorghi or kyet, and that therefore there. 


has been an infringement of the plaintiffs’ mark. 
This béing so, the fact that the defendant, after 


‘the infringement had been detected, offered to ‘alter 


-his mark cannot make any difference. The plaintiffs 


‘right had. been invaded and they are seaman to the 


usual remedy. 
I would therefore allow the olaintifis’ appeal aaa 
dismiss that: of the defendants. 


-An injunction shall issue as prayed. for in the 


plaint in. respect of all the three. marks, .and an 
account of the damages suffered should be taken. 

Costs of the appeal will be borne by the defend- 
ants. - As. for costs in the Trial Court, I would allow, 
in ‘addition to the ordinary ad valorem fees and 
other costs, a daily advocate’s fee of ten gold mohurs 
after: the ‘first day. fe 


-‘HEaLp, jt concur, 


Co., LTp. 
v. 
AHMED 
EBRAHIM 
Bros. 
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408 


1926 


Aug. 3. 


INDIAN LAW REPORTS, ' T¥ou, IV 


APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Carr. 


MAUNG PWAY anp one. 
va. 
SAYA PE.* 


Civil Procedure Code (Act V of 1908), Order 17, Rules 2 and. 3, and Order RS 
Rule 1 (2) (b) and (c).—' Appearance’ by a pleader, meaning of—Effect of 
party's absence on date of. hearing due to Court Clerk's mistake. ace 

_ On the day fixed for hearing, plaintiff and his witnesses were absent. Defend- 
ants and their pleaders were present. Plaintiff's pleader,. who was ‘present, : 
informed the Court that. his client must have mistaken the date of hearing. be 

The Judge, instead of simply dismissing the suit for default, dismissed it on the: 

ground of absence of any evidence on the part of plaintiff of whom the. burden: - 

lay of proving his claim. Plaintiff applied to set aside the decree on the ground 

that the Court Clerk‘had misinformed him as to the dates of hearing, and:-on ° 

such application ‘ the ex-parte order dismissing the suit’ was set aside’ ane, the. - 

case was re-opened. 
Heid, disallowing the contention of the defendants that the case came ‘jade, 

Order 17, Rule 3, of the Code of Civil Procedure, that’ the case, must be held. 

to have been dismissed under Order 17, Rule 2, and that the Court was legally 


justified in setting aside the ex-parte dismissal order. Plaintiff's pleader’s- 


instructions, in the absence of his client and witnesses, must be presumed 
to have been limited to ask for an adjournment and his appearance ceased when 


this limited purpose was fulfilled, and, therefore, he cannot be said to: have. 


‘appeared’ for his client, duly instructed and able to naeeee all materia 


. questions relating to the suit. 


S.C. Mukerjee v. A. .P. Mukerjee, 34 Cal. 403—followed, 

P, M. Berov. S. C. Mytee, 19 W.R. 35—referred to. : 

Ramachandra Pandurang v. Madhan Purushuttam Naik, 16 Bom. 23 ae 
Watson & Co, v. Ambika Dasi, 4 W.R. 267—dissented from. © 


B. K. B. Naidu—for Appellants. 
Kyaw Din—for Respondent. — 


_ RUTLEDGE, CJ. AND CaRrR, J—In this, case the 
respondent filed Suit No. 23 of 1923 in the - District: 
Court of Magwe, and, after various adjournments,:. 


on 1 the ist October 1924 the case was put down: for: 





$ Civil Revisior: No. 28-0f. 1925 arising out of. Civil ‘Regular: Suit No, 22 of. 
$924 of the District Court of Magwe. 
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lowing entry in the diary :— 

“Case called. U Thu Daw for plaintiff present. 
intiff and his witnesses are absent. Aayar, for second 
endant present. First defendant with Maung Tun 
present. U Thu Daw for plaintiff states that his 
nt has mistaken the date of hearing most probably. 
, witnesses are also absent. judgment passed.” 
stead .of simply: stating “suit dismissed for 


nt. saying: that.:a suit. is for the recovery of 
1,865. being the value of rice alleged to have been 
ted to the first and second defendants for sale, that 


proof ‘is entirely upon him, that both he and_ his 


‘The. eek ig thé plaintiff filed. an ssolleahok 
a an. ie to Te- gaat the case ants in his affidavit 


the, witnesses, pe on. the 27th ae Deveuber 
the District Judge passed, an order stating: ‘that’ 
aintiff _ and ‘his »witnesses. -made a: bond: fide 
ake as to the. date of . hearing... “;The ex parte 
€ dismissing 4 the. suit .. As. set asides ane ‘the: = 





suring on the 7th of October 1924, when there is - 


It,” .the., then. District - Judge writes a short’ 


the plaintiff's - claim is denied in foto, the bostien . 


re. absent: oe that, as where is not a shred 
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Judges held that “an application by a pleader, who = 1926. 
is instructed only to apply for an adjournment, Mavne 
‘ F ‘ ’ snag a PWAyY AND 
which is refused, is not an‘ appearance’ within the ONE 
meaning of the Code of Civil Procedure.” In that  g,vc pe 
case there is a lucid and exhaustive judgment by pyienern, .. 
Mr. Justice Mookerjee to the same effect. We may ey 
mote that this Full Bench decision over-ruled the. oe 
‘case of Watson & Co. v. Ambika Dasi (3) which 
- followed the decision of the Bombay ‘High Court 
in Rama- Chandra ‘Pandurang v. Madhay Purushut- 
‘tam. Naik (4). Weare in entire agreemefit with the. 
‘ view taken by the Full Bench-of the Calcutta High 
‘Court and are of opinion that the rule’ there laid 
. down is sufficient to.cover the present case. Under 
the circumstances in which U Thu Daw found 
himself on the 7th October 1924, the. only. thing 
that he could ask for was an adjournment and his 
instructions must be presumed to have ‘been limited 
‘to that, ‘specific purpose. His appearance for the 
plaintiff consequently ceased as soon as that limited 
“purpose was » fulfilled. That being so, the’ case 
“must be held to have been dismissed under Order. . 
47, Rule 2,.and the Court was legally justified in 
setting the order ware, and re- e-opening the case under 
Order 9. De ike 
The application is: , conséqently apmibsed with . 
costs, three gold mohurs. one 





(3) 4 C.W.N. 237... —. (4) (1891) 16 Bom. mg 
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APPELLATE CIVIL. 
Before Mr. Justice Mya Bu. 


MA SHWE YON anp oTHERS 
—  ”, 
MA WAING anpD oNE.* 


Buddhtst Law, inheritance—Step-child by a divorced spouse whether an heir—- 
Admissibility in evidence of an unregistered document, itis previous: 
arrangement in partition to prove the partition. ; 


Held, that at Burmese Buddhist Law, the step- -child bya divorced aati is. 


not an heir, 

Held, further, that an unregistered document reciting previous pe es 
in partition of immoveable property i is admissible to prove the \partition. 
, Le Maurig v. Ma Kwe, 10 L.B.R. 107 ; Ma Cho Gale Ve Ma Nan Chaw, 3 Ran. 
521 ; Ma Gywe v. Ma Thi Da, 2 U.B.R. (1892-96) 194 ; Ma Paw v. Ma Mon, 4 
L.B. R 272 ; Ma Pony. Po Chon, 2 U.B.R. (1897-01) ‘U6: Ma Sein Nyo v. Me. 
Kywe,-2 U.B.R. (1892-96} 159 , Ma Yi v. Ma Gale, 6L.B.R. 167 ; Maung Po Che’ 
v. Ma Nyein Myat, 5 L-B.R. 133 ; Mi Thaik v. Mi Tu, S.J. 184—referred to, 


Maung Dwe v. Khoo Haung Shein, 3 Ran. 29—distinguished. 
Man Hanv. R.M.A.L, Firm, 4 Ran. 110—followed.. 


4 un Byu—for Appellants. 
5. Ganguli—for Respondents, 


‘in Bu, J.—The facts of the case, -which mritigg: 
now be or have been accepted by ‘all thie contesting 
parties in this Court, are these. 

_U Tha Maung, a- Burman Buddhist, . had twos 
wives. The first wife, was Ma Daung, whe died in: 
July 1924. The defendanis are her brothers and 
sisters. During the subsistence of his marriage with. 
Ma Daung, U'Tha Maung married the second wife, 
Ma Waing, the first plaintiff, by whom he had. a. 


son; Maung Ko Gyi, the second plaintiff. * After this. 
_ mafriage, a. divorce by. tnutual | consent was effected. 





*Civil Second Appeal: No? 38. of 1926. . 
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between Uj Tha Maung and Ma Daung on the 20th 


September 1915 as per Exhibit I and since then’ 


they became separate. A year or two later U Tha 
Maung died. 

The present dispute relates to the properties of 
which the said Ma Daung admittedly died possessed. 
In their amended plaint, the plaintiffs claimed that 
the said properties were still belonging to the joint 
estate of U Tha Maung and Ma Daung, that there- 


fore-U Tha Maung’s share therein devolved on the 
: first plaintiff as his surviving widow and sole ‘heir 
. and that the remainder, namely, Ma Daung’s own 


ho 
. 


share, devolve on the second plaintiff, who was Pi 
. Daung’s-step-son. 

The defendants, who are the brothers and sisters 
-of Ma Daung and who would be the rightful heirs 
: to the whole estate if the entire estate belonged to 
Ma Daung alone and if Ma Daung had died leaving 
no descendant, contested on the ground that inter 


alia there had been a divorce and partition of 


: property between U Tha Maung and Ma Daung. 


The trial Court found that, though there was a 


: ‘divorce, as alleged, there was no partition of’ pro-. 


_perty between U Tha Maung and Ma Daung and 
decreed U Tha Maung’s share of what was found to 
be the joint estate in favour of the first plaintiff and Ma 
Daung’s share therein in favour of the second plaintiff. 

On appeal by the defendants, the Lower Appel- 
late Court, upheld the findings of the Trial Court 


in view of the -divorce between U Tha Maung and 
District’ Judge gave what was found to. bé U> Tha 


Maung’s ‘share to -the first” plaintiff, the remainder 
‘being decreed in favour of the defendants. 
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us to divorce and partition of property! but held that . 


_Ma Daung the. second plaintiff could not be regarded ~ 
as Ma Daung’s heir. Cansequently, — the learned 
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The chief reason for the finding by both the 
Courts that the joint estate of U Tha Maung and. 
Ma Daung had not been partitioned was that the 
document, Exhibit I, was admissible merely to -prove-. 
the divorce but inadmissible to prove the partition. 

The defendants. in coming to this Court on second 
appeal set out various grounds of appeal most of 
which attacked the propositions of fact as set out in 
the opening of this judgment and have not been: 
touched upon by their Counsel’ in. ‘his argument. 
Their sole ‘and real ground now in short is that the 
Lower Courts. failed to appreciate the point of law 
involved in the question of the alleged partition. 

The second plaintiff also has filed a cross-objection: 
against the Lower Appellate Court’s finding that he 
was. not an heir of Ma Daung. -His. Counsel. relies. 
on the decision of Their Lordships. of the Privy 
Council in the case of Maung Dwe. and others v. 
Khoo Haung. Shein and others (1). That case’ deals. 
with the right of the ordinary step-children - and. 


- step-grandchildren of a deceased person to ‘inherit: 


his estate to the exclusion of his ‘collaterals laying: 
down that it is not necessary for . the. establish ment: 


of their right to inherit to prove that they main- 


tained filial relationship with the deceased. The: 
question arising in the present case is quite: different. 
The second plaintiff’s father and his step-mother,-Ma 
Daung, had had the marriage tie between them cut: 
off before the death of the former and this is too. 
important a factor to be left out of consideration: 
The learned District; Judge; who pointed out. that. 
there was no authority on the point, arrived at the 
conclusion that the: divorce between U Tha Maung: 
and Ma Daung had cut off the relationship’ between: 
A sueone a de waa and Ma ene: a be there-. 


 paeiocles 





oo 11924) 3 Ran, 29.: 
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fore he could-not be her heir. There is no reason why 
I tshould dissent from that conclusion, which has 
been based on very cogent reasons. In addition I 
would point out that the case of Ma Cho Gale v. 
Ma Nan Chaw and others (2) is very similar to this, 
the only difference being that in the former the 
claimant step-child was the child of an inferior wife.. 
This difference makes me reluctant to apply the 
ruling in that case to the one now before me, 
though I have very. grave doubts that the learned 
Judges who gave that’ decision would have come to 
a different one even if the claimant’s mother had the 
status of a full’ or. superior wife. All. that I would 
like to add is this: though there is no direct 
authority either in the reported decisions or in the 
Dhammathats, an analogy may safely be taken from 


the law relating to the status of the children of a 
divorced couple when they have been taken away by. 


either of the parents, From the cases of Mi Thaik 
v. Mi_ Tu (3), Ma Gywe and others v. Ma Thi Ma (4), 
Ma Sein Nyo v. Ma Kywe (5), Ma Pon v. Po ee 
(6), and Le Maung v. Ma ive and others (7), 

may be taken as. a. well-established rule’ of oe 
‘dhist law that. a child taken away by one of its 


parents on divorce loses the right of inheritance’ 


as a member of the family of the other parent 
unless there has been maintenance or revival of filial 
relationship between it and the latter. In my opinion 
this rule should apply with much greater force to a 
case like the one under consideration. There is no 
evidence at. all that there was continuance or revival 


of filial relationship between the. second poe bata 





Ma Daung, | 7 a 
(2) (1925) 3 Rai, 521, - * (8) (1892-26) 2 UB.R. 159. 
© (3) 1872.02}"S.J. 184, _ . (6) (1897-1901) 2'U.B.R. 116. 


. (4) (1892-96): 2 U.BiR. 194. ° (7) (1919) 10 L.B-R: 107. 
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The Counsel for the second plaintiff contends again 
under the authority of Maung Dwe and others v. 
Khoo Haung Shein and others (1) that it was not 
incumbent on a step-child to prove maintenance of 
filial relationship in order to be entitled to inherit 
from a step-parent. But if it is borne in mind that 
upon divorce of the parents a position very analogous 
to that of adoption arises in regard to the. status of 
their children as pointed out in Ma Paw and. one. 
v. Ma Mon and others (8), Maung Po Cho v, Ma 
Nyein Myat and others (9) and Ma Yi v. Ma Gale 
(10), it becomes intelligible that ‘although a step child 


may not ordinarily -be called upon to. prove’ tain 


tenance of filial relationship yet a child who’ goes 
away or remains behind with one of the ‘parents off 
their divorce must necessarily show that, in ‘spite of 
severance, filial relations between it and the other 
parent “have “not. been broken off or have been 
resumed so as to be entitled to inherit in the latter’ 8. 
estate.. In my judgment, the second pea cross= 
objection must be. thrown out. . : 

I now turn to the appellants’ case. ia to. see 


' why the appellants, who are in possession of the 


properties in suit, should be required to -prove that 
they were. the absolute properties of Ma Daung, 
The divorce took place in 1915}; since then Ma 


Daung and U Tha Maung. become quite separate 
and Ma Daung-was in possession. and. enjoyment of 


the’ properties: till her death.” On Ma Daung’s death; 
the ‘first respondent | applied for letters-of-admiii- 
stration, concealing the fact of the said divorce; to 
the estate of Ma Daung’ on’. the » ground that. her 


minor son, the second respondent, was - Ma - Daung's 








8) (1908) ) 4 LB ie (9) (195) 5 LBR. 133. 
(10) (1912) 6 L.BR.: ape 
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step-son and heir. She failed to get the letters-of- 
administration and she as the next. friend of the 
second respondent filed the first plaint in the suit in 
which too she put up the second respondent as Ma 
Daung’s heir entitled to Ma Daung’s effects, as set 
out in the schedule. It was only about seven weeks 


later she altered the case to one in which the same - 


properties were. described as the joint estate of both 
U Tha Maung and. Ma Daung and claimed to be 
an heir of -U. Tha Maung in her own right as his 
widow, posing the. second respondent as the heir of 
Ma Daung entitled. to Ma Daung’s undivided share 
in the same. properties: It was most .unlikely -that 
the first respondent would sleep over her rights to 


have the joint estate partitioned on U Tha Maung’s 


death, if there. was any truth in the allegation that 
the properties did: then belong to both U Tha 
Maung and Ma Daung. In these circumstances, it 
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would be only fair to the appellants to presume | 


that’ the properties belonged to Ma Daung and Ma > 


Daung alone after her separation | from U Tha Maung 
unless the. contrary be shown. by the respondents. 


There.is Exhibit I, which supports. the. theory . 
of a. partition ‘bctween’ Ma Daung and- U. Tha 


Maung. I -have -read ‘this - document and: I find 
that there is nothing therein’ which rendered this 


document to be compulsorily registrable. It sets out | 
the divorce and does not of itself create a partition. | 


It merely. mentions the terms. agreed to by thé — 


parties relating to the way in which: they. should 
take their respective shares in the properties therein 
mentioned. That part of the document miay at’ most 


be regarded as .an- agreement to partition the pro- - 


perties in the manner stated. It was treated by 
the’ parties: as such, Stamp duty ‘was. not paid on 


it as, on afi iristrument of partition. I can see no ~ 


418 
¥ « 
1926 
' Ma SHWE 
Yon anpd 
Orne 


MA Warne 
AND ONE, 


iat 


Mya Bo, J. 


1926 
Aug.9.. 


INDIAN LAW REPORTS.  [Vot. IV 


justification for excluding any part of that document 
from the evidence in the case: I am fortified im 
my view by the ruling in Ma. Han v. R. M. A. L. Firm 
(11), wherein it was held that “a document which 
does not of itself create a partition of property 
but which merely recites a previous arrangement is. 
admissible in evidence to prove that arrangement.” 
In the circumstances I have no hesitation im 
holding that the properties in suit were the separate 


‘properties of Ma Daung. That being so, the first 


respondent’s case fails. I allow the appeal, set 
aside the judgments and decrees of the Courts 
beldw and dismiss the plaintiffs-respondents’ suit 
with costs. . 


‘ APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and. M r. Justice Carre 
ABDUL SATTAR anp Two 


Vv. . ; 
-CHI DOE RHI.* 


Civil Procedure Code (V of 1908), section 47—Parties whether ‘must be arrayed . 


' as decree-holders and judgment-deblors for the application of ihe section. 


Held, that the operation of section 47 of the Civil Procedure Code is not. 
confined to the disposal of questions relating to the execution, discharge or . 


_ satisfaction of the decree between parties who are opposed to each other im 


the main suit-as plaintiffs on the one side and as defendants on the other side 
or as their respective representatives but also extends to disputes between 
parties on the same side as co-plaintiffs or as co-defendants. 


Prosunno Kumar Sanyal v. Das Sanyal, 19 Cal. 683—referred to. 


_Thoppai Vedaviasa Aiyar v. The Madura H indu Labha Nidhi Co., bids “5 
ML J. 47 8—followed. 


Raynor v. The Mussoorie Bank, Lid., 7 All. 681—dissented fron. 
Lambert—for Appellants. 
Kyaw Htoon—for Respondent. 





ne (11)! (1926) 4 Ran. 110. 
~ * Civil Miscellaneous Appeal No, 198 of 1925. ° 
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RUTLEDGE, C.J., AND Carr, J.—In Civil Regular 
Suit No. 1 of 1922, one Abdul Rahman and eight 
others sued the heirs and legal representatives of one 
Hla Thaw for redemption of certain lands in Rathe- 
daung, which had been mortgaged, and in that suit, 
he joined the first appellant and Nyo Tun Aung as 
sixth and seventh defendants as purchasers of the 
lands from some of the heirs of the mortgagee and 
as being in possession. 

a ok appears that the original mortgagee, Hla Thaw, 
died about 1917 leaving as heirs Mi San Hla Pru, 
widow, Aung Gyaw Pru, son, and Chi Doe Rhi, son. 
Defendants one to four are the heirs of Aung: Goan 
Pru, and Chi Doe Rhi is the fifth defendant. The 
fifth defendant does not appear to have filed a written 
‘statement, but he was represented at the trial and 


was witness ‘No. 1 for the defence. He also acted: 


as agent for the first defendant, his brother’s widow. 
On the 5th July 1922, the District Court passed 
. judgment giving a preliminary decree in favour of. 
the plaintiffs for redemption as under the original 
mortgages. The decree, which is dated the 25th July 
1922, fixed the ‘redemption sum for principal and. 
interest at Rs. 5,451- 8, and a final decree was passed. 
on the 8th October 1924 as the redemption money 
was duly deposited in Court:: On the 1st April 
1925, the present appellant petitioned the Court to. 
have the. redemption money paid out to them stating 


that the first to. fourth defendants had sold their 


right title and interest in the suit Jands to them 
and that the fifth defendant, Chi Doe Rhi (the present 


419 


1926 
ABDUL 
SATTAR AND 
ONE 


or 
Cur Dox 
Rul. 


respondent), bad no right title or interest in the suit. - 
lands as -he had previously got ‘his-share at the ~ 


partition of Hla Thaw’s estate. The respondent. 
objected’ on ‘the ground that the. money deposited 


belonged to his father’s estate and, as his mother . 
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is dead, the estate is to be divided equally between 
his two sons, and that, as the appellants purchased 
the lands from the legal representatives of his brother, 
Aung Gyaw Pru, they can only claim half, 
By the order appealed from the District Judge 
dismissed the application on the ground that the 
question arising should be decided in a regular suit. 
The question for our decision is whether the question 
comes under section 47 of the Civil Procedure Code. 
If it does, then, whether. convenient or otherwise, 
the Court executing the decree must determine the 
question, and a separate suit is barred. ie 
’ It was not seriously disputed by respondent's 
advocate that the question would come under the 


words. “relating to the execution, discharge or 
‘satisfaction of the decree’’ ; and we are of opinion: 


that the payment of the money deposited ‘in Court in, 
discharge of the decree by the Court to the party 
entitled to receive it must: be considered a question 

relating to the satisfaction of the decree. But it has 
been urged. on behalf of the respondent ‘that the 
question rust be one between parties who were 
opposed to each other in the main suit as thé plaintiff 
or his representative in interest on the one side and 
the defendant or his representative in interest on the. 
other side ; and reliance is placed on certain obser-. 
vations ‘by a Bench of the Allahabad High Court 
in Raynor’ v. The Mussoori ie Bank, ie: (1). On page 
686, the learned Judges . remarked: “ It is sufficient 
here to observe that an? -application’ ‘cognizable under 
that section must be an ‘application between the parties, 

that is to- say, between | the parties arrayed against 
ach other as décree: holder of the oné part, and - 
judginent- debtors: or their reptesentatives of the 
other, : In our opinion, this rémark was obiter dictum 
is ~ (1) (£885) °7' All. 681. ae 3 dan We 
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and not necessary for the decision in that case 192% 
because Goodall was not a party to the suit at all spun . 
but alleged that he was the purchaser for value from S4‘TR ANP: 
Raynor, the judgment-debtor. Most of the othercases 4 
cited, such as I.L.R. 25 Bombay, page 631 (Maganlal — Rm. 
Mulji v. Moshi Mulji Bhaichand) do not touch the Rorepex. 
question before us but are whether a person, not ons 
‘a party to the suit, can be regarded as a representative 

of the party. If the Legislature had intended any 
restrictive meaning to be imposed upon the words 
parties to the suit,’ we would have expected this 
meaning to be clearly expressed. 

A similar question came up for aigument elute 

a Bench of the Madras High Court in the case of 
Thoppai Vedaviasa . Aiyar v. The Madura Hindu 

Labha Nidhi Co., Ltd. (2) in which the learned Judges 
referred to Ra;nor’s case and certain others and 
observed: “ But talthough these cases do. contain: 
language suscep‘ible of an interpretation, which may. 

. support the appellant’s argument, that argument was - 

not what was being considered by the learned Judges: ° 

, For in each of these cases the matter under considera- 

: tion ‘was in dispute between a judgment-debtor- and 

| his representative or a person on. whom his: 

| interest had in some way devolved and not (as here) 
between two judgment-debtors, whose interests were 
absolutely independent. “ It is in our opinion clear on 
principle that no such rule as the eighth respondent’s. 

learned Vakil contends for can be laid down. In 

the case for instance of a partition suit the judgment- 

debtors may very well find their interests opposed. 

when delivery is attempted although -up to the final © 
‘decree they’had no cause for complaint -against each 

other: and, soulenys. in administrative or partnership- 


_. 


i®) 45 Mad. Law Journal 478. 
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suits, We can see no reason for acceding to the 
suggestion that we should limit the scope of section 
47 in the way suggested, when to do so would 
exclude from its purview the decision of many of 
the questions which must inevitably arise only after 
the decree and when the result would be ‘to frustrate 
the object of the section recognised by the Privy 
Council in Prosunno Kummar Sanyal v. Das Sanyal (3), 
the cheap and speedy settlement. of all disputes at 


the stage of execution.” 


With this statement we find ourealyes in respectful 


agreement. No doubt in that case the question was 
as to the order in which items of property were to 


be sold in execution of a decree on a mortgage 
but.the principle’ there laid down is equally applicable, 
in our opinion, to the present case where the 


question is as to who is entitled to. the. proceeds of 
-the mortgage decree. . For these reasons we. are of 
opinion that the appellants’ application fell within. 
section 47, Civil- Procedure Gode. The appeal must 


consequently be. allowed with costs: advocate’s fee, 
five gold mohurs. The order of the District Court is 


«set aside and the casé is remanded to that Court for 
hearing and determination of the question in issue. 


(3) (1892) 19 Cal, 683.” 
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APPELLATE CRIMINAL. 
Before Mr. Justice Heald. 
KING-EMPEROR 

. v. 
MA NU.* 


Meanicipal Act (Burma Act ILI of 1898), section 121—Powers by the Committee - 7 
require reasonable access for scavenging purposes. 


Hield, that section 121 of the Municipal Act empowers the Committee to 


require an owner to allow the servants of the Committee reasonable access to © 


or passage over his land for scavenging purposes, whether these purposes 
oncern the land in question or other land. ye 
Ma Nyein v. King-Emper or, Criminal Revision 1333 of 1906—dissented from, 
Maparav. Municipal Committee of Mandalay, 1 U.B.R. (1897-1901), 230— 
foltowed. 


HEALD, J.—Respondent is occupier of a house in 


Moulmein Town and Ba Shin is her next-door neigh- 
bour. Ba Shin’s house has been in existence for many 
‘years but respondent’s was built only about a year ago. 
Each house has a privy at the back and hitherto the 
night-soil from both privies has been removed by way 
of a passage between the two houses. Recently the 


two neighbours quarrelled with the result that 
respondent has built a wall ‘which cuts off access to Ba. 


Shin’s privy by that passage. She has been served by 


the Municipality with several notices calling on her to 


allow access for the purpose of removing night-soil from 
Ba Shin’s privy and she has categorically refused to do 


‘so. In her reply to one of the notices, dated the 11th. 


-of January 1926, she said that the President of. the 
Municipality and the Municipal Engineer had visited the 
—place many’ times and had asked her to allow Ba Shin to 

* Criminal Appeal. No. 910 of 1926. arising out of Criminal Summary Trial 
Bo. 50 of 1926 of the Courf of the Honorary Magistrates, Moulmein. 
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use the passage and that she flatly refused the request 
and closed the passage to prevent access. 

The President of the Municipality thereupon filed a 
complaint against her for disobedience of a notice in 
writing lawfully issued by the Municipality, and the 
case was sent to the Honorary Magistrates for trial. 
After taking evidence and themselves visiting the 


- premises the Honorary Magistrates found the respon- 


dent guilty of an offence under section 180 “ the 
Municipal Act and fined her Rs. 10. 

‘Respondent paid the finé but appealed eetuk the: 
conviction to the District Magistrate. The appeal was. 
heard by the Additional District Magistrate, who set. 
aside the conviction and sentence on the strength of a 


‘ruling of the Chief Court in the case of Ma Nyein 


(Criminal Revision Case No. 1333 of 1906). 

That ruling, not bejng officially reported, was not. 
binding on the Magistrate, and I am of opinion that it. 
was mistaken. ‘The Honorary Magistrates followed the 


_ ruling of the Judicial Commissioner of Upper Burma in’ 


Mapara’s case (2) andin my opinion they were quite 
right in doing so. I entirely agree with every word of. 
that ruling, and I have no doubt that, as the learned’ 
Judicial Commissioner said, section 121 of the Municipal 
Act “ empowers the Committee to require an owner’ to 
allow the servants of the Committee reasonable access 


. to or passage over his land for scavenging purposes; 


whether these purposes concern the land in question or: 


other land” and that'“the rights of residents of the: 


Municipality are sufficiently protected by the provision 


_ that the access to or .Passage over the land ae be 
_ reasonable.” 


I. have read carefully” through ‘the Héscinp 
Magistrates . aed aud I see no reason. to » believe: 





@ 1UBR. "(1897- 1901); page 0 230. 
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that the access and passage, which the Municipality 
claimed, were unreasonable. It is clear that night-soil 
was hers removed without objection by the way 
which respondent has closed, and there isa presump- 
tion that that was andis the most convenient way of 
removing it. The trouble has arisen solely through 
respondent’s unreasonable attitude, which is due 
merely to her quarrel with Ba Shin and not téany 
other change in circumstances. Considering the 
defiant position which respondent took up and the 
trouble which she caused I am surprised that the 
Honorary Magistrates did not inflict a heavier fine, but 


in view of the fact that the Local Government’ which, 
has directed this appeal to be brought, does not press for 


a heavy sentence, I will merely restore the fine which 
the Honorary ‘Magistrates inflicted. 

The order of the Additional District Magistrate 
‘acquitting the respondent and directing the refund of 


the-fine is sct aside, and the respondent is coavicted of | 


an. offence under section 180 of the Municipal Act and 


is fined Rs. 10, with seven days’ simple . imprisonment 


in default of payment. 


The District Magistrate will take. the ioceaty. 


steps to enforce payment of the fine, . which I 
notice has already. been refunded to the respondent. 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu. 


CO-OPERATIVE TOWN BANK OF PADIGON. 
v. 


S.V.K. V. RAMAN CHETTYAR Aanp ONE.* 


Civil Procedure Code (Act VY of 1908), section 49, Order 24, Rules 16 and §3 
—Rights ofa transferee of a decree-—Effect of attachment and realization, 
oy the decree by a creditor of the decree-holder before trausferee takes any 


‘steps to execute or appear on the record, 
A transferee of a decree has a right to execute that decree, ‘but.if he takes 


‘no steps to. execute it or to have his transfer recognized by the Court, he cannot 
sue for refund a creditor of his transferor, who has attached and realized the 
amount payable under the decree, in execution of his own decree against the 


transferor. 

Hari Krishnamyrths v. Akellasurivanarayanamurthi and others, 38, M. ae. 
271; Jasoda Deve v. Kirtibash Das and others, 18 Cal, 639: Monmotho Nath 
Mitter v. Rakhul Chandra Dwary, 19. C.L.J. 396; Silu Peda Viligadu v. S¥ee 
Raga Rav Venkata Kyunara Mahipathi Suriya Row Bohadur, 18 M.L.T.494— 


Soliowed. 
Sada Gopa Chariar v. Raghunatha Chariar, 33 Mad. 62—distinguished. 


Thein Maung (1)—for Appellants. 
Chari —for Respondents. 


Mya Bu, J.—In Civil Regular No. 67 of 1922 of the 
Subdivisional Court of Paungde, the second defendant: 
obtained a decree against one Maung Po Hlaing: for' 
Rs. 3,150, “Execution of that decree was taken. out 
in Civil Execution No, 56 of 1923 of the. Sub- 
divisional Court. resulting in the case being closed 
on the 26th of September 1924 ona compromise where- 
by it was’ agreed toa xt Rs. 2,700 in full satis- 
faction of the decretal “amount and one Ma -Pyu 
became the . judgment- -debtor, Maung Po Hlaing’s 
surety for the payment of. the sum in of before’ the: 
ighly, March 
the second 








1925. On the: 12th. December 1924 








* Civil Second Appeal No. $89 of 1925. 
é hae ee sep a 
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feridant transferred to the plaintifis the decree 
iutned by him in Civil Regular No. 67 of 1922. 

© On the 15th January 1925, the first defendant insti- 
aued Civil Execution No. 4 of 1925 for execution 
i the decree which they have obtained against the 
*#econd defendant in Civil Regular No. 50 of 1924 of 
die same Court and obtained attachment of the second 
lalendant’s decree against Maung Po Hlaing. On 
2ist March 1925, the said Ma Pyu made 




























free against Maung Po Hlaing, on the basis of the 


en the execution case was closed. 

The plaintiff appeHlants’s suit is for recovery _ that 
3 a of Rs. 2,700 from the first defendant. 

It must be borne in mind that since the taking 


ggnised by the Court.. 


s.adecree and that an application for execution 


gment-debtor on the ground that the decree has 
n transferred to a third party so long as the trans- 
e has neither appeared nor applied to execute 


fm and I see no. reason for disagreeing with the 
ys expressed therein. 






ree of a decree obtained -: primarily any more 
h .a right to take out execution of the decree. 


| ¢ does take out, such execution he is then 


yinent of Rs. 2,700 into Court in satisfaction of the 


vementioned compromise. This amount was with-. 
wn by the first defendant on the 23rd March 1925, 


he assignment the plaintiff Bank took no steps. 
Whatsoever until the institution of this suit to execute. 
decree or to have the transfer of ae decree. 
The Court of first instance and also the lower 

acllate Court have dismissed the suit on the grounds . 
: ” decree-holder is prima facie entitled te exe-- 


: the decree by him.cannot bé resisted by the. 


g@ecree. I have examined the cases quoted by . 


T here is nothing: at all to sligw that a trans- 
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entitled to the benefits that may arise from his 
action, 

The contention put forward. on behalf of the 
plaintiffs amounts to this, that by virtue merely of 
the transfer of a decree the transferee became entitled 
to the very sum of money mentioned therein. I fail 
to find anything to support this contention. The rul. 
ing in Sdda Gopa Chariar v. Raghunatha Chariar (4) 
relied on by the learned Counsel for the plaintiff 
appellants, does not go far enough to: support” hij 
case and deals with quite a - different questior 
altogether. . 

On the other hand, I can add the weight of thi 
decisions i in Jasoda Deve v. Kirtibash Das and other 
(2), Monmotho Nath Mitter v. Rakhal Chandra Dwar. 
(3), Silu Peda Yiligadu v. Sree Raga Rav Venkat 
Kunara Mahipathi Suriva Row Bahadur (4) an 
Hari Krishnamurthi v. Akellasurivanarayanamurt} 
and others (5) in support of the. proposition thatiit i 
the decree-holder on record who is_ entitled t 


execute the decree. It then follows- that the tran: 


feree of a decree will be entitled to execute the’ sar 
only when he has been brought on the record an 
the transferee will be entitled to the benefits arisir 
from the execution only when he takés out: exect 
tion of the decree, I entirely fail to see ‘how tl 
plaintiff-appellants in this case can succeed in the 
‘claim to be entitled to the sum of Rs. 2, 700 whic 
the first defendant ‘Chettyar drew out of Court, 

In the. result, ‘the - ‘ape fails and ‘it is herel 








(1) (1909) 33 Mad.62, =°—S—S=«3)s(489) (10 rae an a jn 
ae ace 18 Cal. 639. (4) 18 MALT. 494. 
: 2 @) BML. 271. 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Carr. 


MA NAN CHAW anD TWO OTHERS 
Vv. 
MA E AND OTHERS.* 


enami transaction—Effect of carrying out of fraudulent design—Real owner in 
possession—A pplication of maxim ‘In pari delicto potior est condition 
possidentis.’ 






hereby succeeded in preventing the land being sold in execution of a décree 

ffainst her. She, however, remained in possession of her .property and 

xercised, with the active co-operation of her benamidar all the rights of an 

wner for over fourteen years. After the death of the sister-in-law her adopted 

children interfered with vlaintiff and her ‘tenants, and claimed the land as 

: ‘belonging to their deceased mother. Plaintiff thereupon filed a suit for a decla- 
‘ration of ownership, possession, damages and mesne profits, _ 

Held, that the conveyance by the plaintiff to her sister-in-law was for a 
“fraudulent purpose which purpose was carried out and that the maxim ‘ "where 
“each party is equally in fault, the law favours him who is actually in possession” 
“applied, But in view of the facts of the case it was plaintiff who was all along 
Hin possession and the defendauts were trying to oust her by illegitimate means, 

fand so plaintiff must be considered to be the actual possessor for thé’ purposes 
it the application of the rule of law. The effect of allowing defendants to 
ontinue in their illegal possession would be to enable them to perpetrate, under 
the shadow of a fraudulent deed, a much greater fraud than was involved in the 
benami transaction. Plaintiff was entitled to a decree for possession of the 
Mind, and for damages and mesne profits, but not to a declaration of ownership. 







4 B. B. Dass v R. K, Dass, 27 Cal. 231 ; Petherpermal Cheity Vv. Muniandi 
Bervai, 4 L.B.R. 265 - Sidlingappa v. Hirasa, 31 Bom. Seoraierres fo. 


i Chari—for Appellants. 
| Doctor—for.Respondents. 


i ° 
L, RUTLEDGE, C.J., AND Carr, J.—The plaintiff, Ma E, 
Was formerly the wife of one Maung Po Cheik.. They 
‘were divorced many years ago and, after the divorce, 


Po Cheik filed certain suits. againt Ma E. In 1908, 


gs 


Ma E executed the conveyance, Exhibit A, purporting 





+ © Civil First Appeal No. 470 of 1923” arising out of Civil Regulan Suit 
No, 36 of 1924 of the District Court of Myaungmya. 


; ‘Plaintiff-respondent conveyed her land to her'sister-in-law benami and . 
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to sell to her sister-in-law, Ma We, the land no 
in suit, which is a holding of over 100 acres of padc 


two OTners land. Ma E alleges. that this was a purely benan 


v. 
Ma E ano 
OTHERS. 
RUTLEDGE, 
€J., aAxD. 
_ Carr, J. 


transaction intended to sheild herself against ar 
decree Po Cheik might obtain. Po Cheik did in fa 
obtain a decree and in Execution Case No. 2 of 1913. 


- the District Court of Myaungmya he attached the lar 


in suit among other properties. Ma We filed < 
application: for removal of the. attachment ar 


“succeeded in having the attachment on this tar 


removed. Ultimately, however, after considerab 
pressure had been put on Ma E, by the threat 
sale of her other properties, she paid up Po Cheik 
decree in full. 

| Ma. We died: about 1922 and in 1923 ore ite CI 


‘Gale’ filed a suit against the present defendant 
_ appellants Ma Nan Chaw and Ma Ngwe Sein, claimir 
.to be the sole heir of Ma We and praying fi 


possession of the whole estate. In the estate. sl 
included the land in disputé in this suif. Ma N: 
Chaw and Ma Ngwe Sein, who claimed and still clai 
‘to be the adopted davighters of Ma We, fk 


separate written statements in that suit. Bo 
of them said with regard to the land now in dispu 


that it was not the property of Ma We, but belong: 
to Ma E, and Ma Ngwe Sein went a little forth 
and said’! ‘that Ma E had been in possession ai 
enjoying the rents.of this land. Ma E herself: car 
forward and got herself joined as a defendant in tt 


suit, claiming to ‘be the owner of this fatid. Th 


the original defendants, Ma Nan Chaw and Ma Ng 
Sein, went back on ‘their original written statemet 


and filed fresh: statements in which they clainied tt 


this land was the. ‘property of Ma We atid said tt 
in making their previous statements they. had be 


_. misled by Ma E, That ‘suit was ultimately distniss 
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an the ground that Ma Cho Gale was not entitled to 
‘mherit the estate of Ma We. 

Soon after the revised written statements had 
been filed, both parties set to work to obtain tenancy 


agrcements from the tenants who were actually . 


cultivating the land. Exhibits G, H and J} are leases 
#80 obtained by the plaintiff Ma E. from tenants Poe 
Si, Pwa Gyi and Kya Sein on the 12th September 
1923. Exhibits 5, 10 and 11 are leases obtained by 
“the defendant; Ma Nan Chaw, on the 26th September 
1913 from tenants Pe Si, Maung Chit and Tun Nyein. 
Exhibits K and L are leases obtained by Ma E from 













the fact that none of these documents were executed 
* until after the dispute between the present parties 
- had arisen, we consider that they are of tto value as 
- evidence in this suit. There were various offrer 
‘ ptoceedings, some in the Criminal Courts and at 
_ feast one suit was filed by Ma Nan Chaw against 
' Kya Shin for rent of the land occupied’ by him. 
: The result was considerable confusion as to who 


could be said to be sat 8 in Possession of the land 


in guit.. °°, 
|. .Ma E then, filed this suit in which shies! sets out 


"the material facts’: above stated and prays that she 


be given possession of the [and or be confitmed. 


Kya Shin and Pwa Gyi in May 1924, In view of | 
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in her possession. She also claimed the sum of . 


nearly ‘Rs. 3,000 as rent and damages’ and asked for a 


declaration af her ownership. The ‘District Court . 


gave a decree in her favour and the defendants. now. 
appeal. We think it desirable’ to consider . the 


question of who: was’ in. possession ‘ap. to the death | 


of Ma We or rather up to the institution of the suit 


by Ma Cho Gale in 1923. No “issue was framed on | 
this question, but the parties have in fact both 
calfed’ evidence: ‘td prove their own ‘possession’ and. 
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we think that they have had a full opportunity of 
proving it. The District Judge found emphatically 
that Ma E had been in possession and we think he 
is right. In the first place, Ma E is in possessoin 
of the. conveyance of 1908 and filed it in Court, 
The defendants said in their written statement that 


Ma E had improperly obtained possession of this 


from the pleader who appeared for Ma We in the’ 


proceedings for removal of the attachment, but they 


calied this pleader as a witness and did not question 


him upon this point. There is, therefore, na evidence 


_ whatever in = support of their allegation and _ the 


substantial fact of possession of the deed remains in 
favour of Ma E, Exhibits B and C are two mortgages. 
executed. by Ma We in 1909 and 1912 in favour of 


a Chettyar firm. These also. were in Ma E’s 


possession and were produced by her. They were 
executed by Ma We, but both were attested by Ma E. 
There is, however, no oral evidence as to these deeds. 
They were merely filed and placed on the record. 
We have. also in Exhibit F a deed of» conveyance 
by Ma We to Maung Khant and Ma Tin of a portion 
of the original holding. This was executed in 1918 


by Ma We. This also was attested by Ma E. Maung 


Khant is dead but his wife, Ma Tin, ninth witness 
for the. plaintiff, swears that the actual purchase was 
from Ma E,, but that the deed was executed by Ma 
We, because” the lands stood in her name. This 
witness also says that in the year 1284 B.E. (1922-23) 
she collected the rents of the disputed lands.-on 


behalf of Ma E. The tenth and twenty-fourth 


witnesses for the plaintiff both, support Ma Tin’s 


evidence as to this sale. The seventh and eighth 


witnesses both swear: ‘that six or eight years ago 


they collected: the rénits of this land on’ behalf -of. 


Ma E from. the then. tenants, Among those tenants 
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were Bisha and U Aung Baw. Bisha is_ the 
eighteenth witness for the plaintiff and he swears 
that for seven years he worked a portion of the 
disputed land as Ma E’s tenant. He rented it from 
her and always paid the rent to her. U Aung Baw 
is the sixth witness for the defence but his evidence 
was to the effect that he worked part of the suit 
‘land for about twenty years and he rented it from 
Ma E and paid the rent only to her. Pe Si, the 
twenty-first witness for the plaintiff, is a son of 


U Aung Baw and says that he has worked on the 


land as the tenant of Ma E for the last six or seven 
years and always paid the rent to her. Prior to the 
dispute in 1923, the agreements were purely oral. 


Pe Si was one of the defendants in the original suit 


because he had paid his rent to the defendant, Ma 
Nan Chaw, but he is not a party to this. appeal, 
Ancther of the defendants similarly joined was the 
twelfth plaintiff witness, Kya Shin. Kya Shin says 
that he has worked this land for the last three years, 
‘He leased it from Ma E and paid the rent to her. 
For last year’s rent he was sued by Ma Nan Chaw 
and in the Township Court he lost the case but on 
appeal to the District. Court he won’ it. However, 
since the disposal of this suit, the: decision of the 
District Court in that case has been reversed on 


second appeal. The witness says that previous to his’ 


‘own tenancy he worked on this land along with his 
father, U Aung Baw. Maung Pwa, Gyi, twentieth 
‘witness for the plaintiff, was ‘also 4 defendant. He 


also is a son of U Aung Baw and he says that he. 


worked’ onthis land with, U Aung Baw for twenty 
years and for thé last eight years ‘hasbeen. working 
-aloné,.. Throughout he. leased the land from Ma E 
‘and: paid’ the rent to her. In addition to this, 


“we ‘have the eleventh and fifteenth witnesses who 
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swear that about May 1923 the defendant Ma Nan 


Chaw herself rented a portion of the disputed land 
from .Ma E. We have also the fifth witness who- 
is the village headman and he says that the revenue 
on the suit land has always been paid by Ma E.. 
This land adjoined another hoiding which did belong 
to Ma We and after the conveyance of 1908, both | 
holdings were assessed together as a single hold- 
ing, but the headman says that although the 
revenue receipts came out in the name of Ma We, 


she and Ma E always each paid the revenue for her 


own land. The sixth witness is the revenue surveyor, 
who says that Ma We fold him that Ma E collected. 
the rent of this land because it belonged to her. 
The seventeenth witness, U Pan Gaing, who appears. 
to be an entirely disinterested person and is an old 
man of seventy-one years, says that about four years. 
ago he wanted to dam a creck and got the consent 


_of Ma E to take some earth for that purpose from 
the suit land. He told Ma We about:this and Ma 


We said that it was Ma E’s affair. This constitutes. 
an exliemely strong body of evidence to prove that: 


Ma E has all along been in the enjoyment of the. 


. land end this evidence receives very strong support 


from the written statements filed by the two principal 
defendants in the suit brought by Ma Cho Gale... 
Both defendants have given expianations of those 
statements, but we cannot regard those explanations. — 
as at all satisfactory. ‘These two defendants claim to. 
be adopted daughters of Ma We, and if Ma We had. 
in fact been for many years in possession of thé land 


-in’suit and had collected rents from it, they must have: 
“known the. fact’ perfectly well and. could not have: 
‘been misled by. Ma BE. A number of witnesses weré 
_éalled | for the defence” to prove: the possession of 
“Ma We. “Their ‘evidence i is very much less convincing _ 


Vou. IV] RANGOON SERIES. 


than that of those for the plaintiff. The first four 
witnesses say very vaguely that before Ma We’s 
death on different occasions they collected rents 
from this land on behalf of Ma We; but when 
pressed as to details, they were. unable to. give them 
satisfactorily. The fifth witness says that he was 
Ma We's tenant on this land for three years before her 
death and has now leased it from Ma Nan Chaw. 
There is no other satisfactory evidence that this 
witness ever was a tenant on the land before . thé 


death of Ma We. The seventh witness says that 


Ma We owned this Jand so far as he knows. He 
is now working as a labourer for. the defendant, Ma 
Nan Chaw. That is all the evidence of any importance 
for the defence and it is obviously quite insufficrent 
to rebut the strong case for the plaintiff. 

The question, however, arises whether Ma E is 
éfititled to any ‘relief in view of the fact that the 
‘conveyance was admittedly made for a fraudulent 
purpose. This, in the first. instance, depends. on 


‘whether that fraudulent purpose was effected.. We 


.do not propose to go into this question in much 
detail for reasons which will later appear. We have 
considered carefully the decision of the Privy ‘Council 
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‘in Petherpermal Cheity ve Muniandi Servai (4) 


in Sidlingappa v. Hirasa (2) and B. B. Lass v. 
R. K. Dass (3) and our opinion is that the fact that 
Ma We succecded in removing the attachment. in 
1913 does amount fo a cartying: “into effect of. the 


fraud designed. Ordinarily, therefore, Ma E would 


not be’ entitled to relief and the maxim I” part 
delicto potior est conditio possidentis applies; but in 


view of our oie it is acide to consider. whe : 





) (1905) 4 p82 ee eS (4907) 31: Bom. 405. ‘ 
" (3) (1899) 27 Cal. 231. : 
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is for the purpose of that maxim the actual possessors, 
The deed was executed, in 1908 and on our finding 
above given, there is no proof whatever that Ma We 
ever had possession of the land from that time up 


to her death in 1922. Any claim which she might 


have under the deed would therefore have beén 
barred ‘by limitation. We have found, also, 
that up to 1923 Ma E was actually in possession 
and the only conclusion we can come to is that 
such possession as the defendants may. actually. have. 
at the present time has only been obtained by them 
by illegitimate means by inducing the tenants to 
attorn to them and to pay them rent. On these 
findings, we consider that the person in possession 


_ prior to such dispossession as this must be considered 


‘to be the actual possessor for the purposes of the 


application of this rule of law. In that view the 
effective possession is of Ma E. Were we to refuse 
her a decree and thereby to confirm the defendants 
in such possession as they have obtained, we should 
only be enabling the defendants to perpetrate, under 
the shadow of the fraudulent deed, a very much greater 
fraud than was involved in the obtaining of removal 
of the attachment. We consider, therefore that 
Ma E is entitled to a decree in the suit and 
that the decision of the District Judge was in fact 
right although to some extent it was based on incorrect 
grounds. 

_ Ma€E obtained a decree not only for possession 
but for damages and mesne profits claimed. This 
part of the decree has not been separately attacked 


and we think that it must stand, but she .obtained: 


also a declaration that she is the owner of the land. 
In view of the law above mentioned, we. do- not: 
think that we’ can give her such a’ declaration, but 


‘that the relief to~ “be given to her must be confined 
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to a decree for possession. This, however, does not 1926 
materially affect the result of the case. Ma Nay’ 
CHAW AND 


We, therefore, set aside. the decree of the District rwo OTHERS. 
Court and, instead, give the plaintiff, Ma E, a decree yy, & ann. 
for delivery of possession of the land in suit and for HERS. 
the sum of Rs. 2,540 as awarded by the District RUTLEDGE, 
Court. The appellants will pay the respondents’ costs or nag g 


in both the suit and the appeal. 


APPELLATE CRIMINAL. 


Before Mr. quihce Heats and Mr. Justice Chari. 


NGA PAN GAING AND TWO 1926 
wv Aug. 16: 
KING-EMPEROR* 


Registration Act (XVI of 1908}, section 83—Offences under the Act whether may- 
. be prosecuted for by private person without consent of the Registering Officer - 
Held, that a prosecution for an offence under the Registration Act coming 

to the knowledge of a Registering Officer in his official capacity cannot be com-: 
menced by a private person without the permission mentioned in section: 83 of. 


the Act. 
Queen-Empress v. Bhateshar Mandal, 10 Cal. 604—referred to. : 
Emperor v. Hussain Khan, 38 All. 184; King- Emperor. v. Jiwan, 37 All, 


107—followed. 

Gobindia v. Emperor, 81 I.C. 104; Gopi Nath v. Kuldip Singh, 11 Cal, 
566 ; In re Palani Goudan, 62 1.C. 582 ; Indrani v. Rani Bari, 87 LO. -913;. 
Re Piranu Nadathi, 46 Mad. 880—dissented from. . 


This reference made by Heald, J., arose out of 
Criminal Revision No. 648B . of 1926, where the 
petitioners applied in revision against the conviction 
and sentence passed on them in respect of an offence 
under section 82 (a) of the Registration Act, the 
prosecution being at the instance of a’ private person 
as complainant. The maintainability . of such a trial 
being doubted, the learned Judge, ‘by his order of 








* Criminal Reference: No. 109 of 1926. 
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reference reported below, raised the question for 
consideration by a Bench ora Full Bench. 
“On the 13th of March 1924 Paw U and his wife, 


Ma Hnin Me, mortgaged a holding of paddy land 


measuring 11°20 acres together with two smaller hold- 
ings to one Po Hmat for Rs. 700 with interest thereon 
at 3. per cent per mensem. The wording of the 
document shows that although the land was described 
as paddy land some of it had not yet been brought 
under paddy cultivation. 

“On some date after. the 5th.of May 1924, probably 
very soon after that date, Paw U and Ma Hnin Me 
entered into a written agreement with one Maung Gale 
about the same eleven-acre holding and four adjoining 
pieces of land which were described as dani planta- 
tions. . For the purposes cf this case it does not matter 
whether or not the lands described as dani plantations 
represent the uncultivated parts of the land which had: 
been mortgaged. The eleven-acre holding to which this 
agreement refers was certainly the eleven-acre holding. 
which had been mortgaged. Tat agreement referred: 
to an earlier agreement dated the 22nd of April 1924 
whereby Paw U and Ma‘Hnin Me agreed to self the 
eleven-acre holding and four adjoining dani plantations’ 
to. Maung Gale for Rs. 830, of which Rs, 530 was to 
be paid at once and was to be regarded as earnest: 
money, and the balance of Rs. 300 was to bear 


interest at 3 per cent. per mensem and-was to be 


paid by the 8th of March 1925, and whereby Paw 
U and Ma Hnin Me agreed to transfer the Jand- to. 
Maung Gale’s name on the price being so paid in. 
full, and it stated that that agreement was to remain in. 
force, and that Maung: Gale was te work the land: 
for the season 1924 -25 and that if be failed to pay: 
the balance: of the price, of the land as agreed he: 
should pay a-rent of 130° baskets of, paddy which 
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Paw Uoand Ma Hnin Me should be entitled to take 
out of the actual crops for that season. 
“Tt is admitted that Maung Gale paid the Rs. 530 
at that time, 
“On the 5th of March 1925 Paw U and Ma Hnin 
Me signed a document in which they acknowledged 
receipt of the balance of the price and declared that 
&, Maung Gale was beneficial owner of the land and 
“that they undertock to give him a registered convey- 
ance as soon as they had redeemed the mortgage. 
“On the 8th of June 1925 one Pan Gaing, who 
held a power-of-attorney from Maung Gale, pre- 
sented for. registration a conveyance which purported 





a es a 


In his application to the Registering Officer he said 
that Maung Gale had bought the land for Rs. 830, 
that Paw U-and Ma Hnin Me had signed a document, 


ERO LAR PRU POLY 


' that Paw U and Ma Hnin Me refused to have a 
_ conveyance registered. He asked that they should 


- be summoned and that the conveyance which he 


© presented should be registered. The. Registering 


| Officer summoned Paw U and Ma Hnin Me, who. . 
-admitted that they. had agreed to sell the land, and. - 


| had received the price, but denied that they had signed 
_the conveyance. Registration was therefore refused. | 
“On the 18th of July Paw U filed a complaint. 
_ against Maung Gale’s agent, Pan Gaing, and against 
the . three witnesses who attested the document, 
_ charging them with an offence under section 465. 
bof the Indian Penal Code and with abetment of that. 
| offence, and also with an offence under section 82 
0 of the Registration Act. 

“The Magistrate chatged Pan | Gaing under sec- 
tion 82 (a). of the Registration: Act with making a 


false, statement to the Registering Officer by stating. 


to have been executed by Paw U and Ma Hnin Me. : 


« that Maung Gale had paid the Rs. 830 in full and. 
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1926 that the conveyance was signed by Paw U and Ma 


NeaPan - Hnin Me, and he charged two of the attesting 
see witnesses, Tun Yin and Maung Sin, with abetment of 
King. that offence. He found them all guilty and sentenced 
Emperor. them to a fine of Rs. 200 each with six months’ 
rigbrous imprisonment in default. Apparently, the 
fines have not been paid, but it does not appear 

that the accused have yet been sent to jail. 

‘They appealed, and the learned Additional Ses- 
sion Judge upheld the convictions and sentences. 

“They now come to this Court in Revision. 

“Tt seems.to me that this prosecution raises an - 
important point of law, namely, whether in view of. 
the terms of section 83 of the Registration Act a | 

prosecution under section 82 of that Act can be ; 
instituted by a private person without the permission. | 
of the Registering Officer. 
* “The Registering Officers under sections 3 and 6 
of the Act are the Inspector-General of Registration, the- 
Registrars and the Sub-Registrars. If there is more. 
than one Sub-Registrar in a sub-district the registering” 
_ officers for that sub-district are known as Joint Sub- 
Registrars, but they are presumably still Sub-Regis-.. 
trars for the purposes of section 83. i 
“That section says that* a prosecution for any” 
offence under the Registration. Act coming to the 
knowledge of a Registering Officer in his official. 
capacity may be commenced by, or with the permis- 
sion, of the Inspector-General, the Registrar or the Sub-. 
Registrar in whose territories, district, or sub-district,. 
as the case may be, the offence has been committed.. 
The section does not say that prosecutions may-not be 
otherwise commenced, but glam unius est exclusio 
alterius, 
‘There are, Bogesec conflicting decisivay: of. the 


High Courts in India on this Peis 
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“In the case of Maung Saingv. King-Emperor (1) 1926 © 
a single Judge of this Court said: ‘In view of the Full Nea Pan 
Bench ruling of the Calcutta High Court in Gopi Nath mae 
v. Kuldip Singh i2) it must be taken as settled law ging. 
that no sanction is necessary for a prosecution under EMPEROR. 
section 82 of the Registration Act.’ 
“All that the learned Judges say on the subject in 

the case cited is: ‘ Weare of opinion that no sanction 

ois required. It has been contended that, under 
b “section 83 of the Registration Act, it is necessary that 

“some one of the officers who are mentioned in that 
‘section must have given previous permission to 

- institute proceedings, but_we think that it is not so. 

“The provisions of section 83 are not obligatory. They 

rather seem to be intended for the purpose of enabling 

the officers of the Registration Department, when they 

should see fit, to institute any prosecution under the 

Act upon their own: responsibility.’ With all respect 

for the opinion of the learned Judges who were parties 

to that decision I am of opinion that their statement of 

the purpose of the section is inadequate. It certainly 
provides for the institution of. prosecutions by Regis-. 
tration Officers, but it also added a new provision for 
‘prosecution by private persons with the permission of 
‘Registration Officers, and” the question is whether the 

latter provision excludes prosecution by private berets ; 
without ‘such. permission. ; 

_ “That question was considered in 1917 by a Bench 

wof the Madras High Court in Piranu Nadathi’s case (3) 

and Ayling, J., said ‘I am inclined to hold that permis- 

sion of-the Registration Officers is not a preliminary | 
requisite for the institution of proceedings by a private 

person for offences under the Registration’. Act.’ 

Napier, J., said that he i with his learned brother 


r ia) (4923) 1 Ran. 299... (2) aes) 11 Cal: 566. 
a ) oun 40. Mad. 880. 
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but that the question was one on which it was possible 
to arrive at a different conclusion as could be seen 
from the decisions of the Calcutta High Court. He 
referred to the cases of Bateswar Mandal (4), Hussein 
Khan (5), and Jiwan (6) in which a contrary view had 
been taken, and he admitted that he had had great difh- 
culty in arriving at a conclusion, 

“Tn Palani Goudan’s case (7) in the same Court: 
Ayling, J.; followed the decision in Piranu Nadathi’s 
case but in that case although Spencer, J., said that he, 
was not prepared to differ from that decision, he! 
went on to say ‘Although I recognise the fact that a; | 
different view: has twice been taken by the learned} 
Judges of the Allahabad: High Court sitting singly, I ani 


aE ccs 


inclined to pr efer the opinion of a Bench of this Count! 
supported as it.is-bya Full Bench of the Calcutta High, 


‘Court in Gopi Nath v. Kuldip Singh and by the langu~) 
age‘ of section 83 which is not prohibitory like that of: 
section. 195 of the Code of. Criminal Procedure, but: 
permissive.” 

“It is clear from the wording of these decisions that: 
none of these learned Judges was. satisfied that the, 


eT 


peetgss 


“In. Hussein Khan's case (8) a learned jis off 
the Allahabad High Court said ‘Section 83 seems: 
neither very clear nor grammatical. Bearing in mind: 
however, that the offence is the creation of the Regis- 
tration Act and finds no: place in the Penal Code I 
think the accused is entitled to the benefit of any ambit, 


ened Seas. es 


renee 


-guity in the. provisions: of the Act. It.is certainly’ not, 


an unreasonable contention to be urged on his behalf; 
that a prosecution for an offence under section 82 should: 
not be: commenced Without the- permission referred to iti, 






(4) (1884) 10. Cal. 604. ‘ (6). (1914) 37: All: 107. 
(5) All ae foumnal 44 ; (7) 62 Indian Cases 582. 
8) (16) 38° at 354. 


the section: “It is said that the. ees only refers oe 
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tiission (? prosecution) by: a registering authority. 
is scems hardly correct, because the different regis- 
ring authorities are the very persons who are named 
‘the section as the persons who should grant the 
mission. The applicant cites the case of King- 
peror v.Jiwan. Itseems quite clear that Tudball, J., 
of opinion that permission was necessary before 
rosecution for an offence under section. 82 could be 
menced. I allow the application.’ 

“It is probable that this. decision was considered 
d: not followed by the Madras High Court in Palani 
gudan’s case and doubt were certainly cast on its 
wrectness in the. case of Musammat Gobindia: (9); 
it I am not satisfied that it was mistaken. The 
inciple. which was embodied in section 195. of the 


ences which are regarded as contempts of the lawful 
thority of public servants, of which itis to be noted 
furnishing false information to a public servant is one, 
are not to be instituted without the sanction of the 
lic, servant concerned or of some public servant: to 
m he is subordinate. The application of ‘that 


mplaint of a public servant is-now necessary. 


ering*Officer concerned or of some Registering Officer 


a 


similar principle. The Registration Act of . 1866 
early contemplated and provided for the institution. 


* ops: Indian’ Cases t 24. 


Ee ea ae 


ode of Criminal Procedure is that prosecutions for~ 


ciple has recently: been made more: stringent by the © 
ndment of the Code which provides that an actual 


“ The provisions of section 83 ofthe Registration ~ 
ct as to the necessity for the permission of the Regis-. 


Ho whom he is subordinate are so similar to those of ~ 


sction 195 of the Code that I think that it is a fair © 
resumption that the legislature intended to apply 


of EScaecumons for speences under the Act only by’ 
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Officer in his official capacity. be commenced by 


. section 83-of the Act?” : 
The matter.-came up for hearing in due’ course* 
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Redstone Officers, and if that Act had not been: 
amended, as it has been in the two succeeding Regis- 
tration Acts, I see no reason to doubt that the Courts 
would ene held on the principle of expressio unius 
that none but a Registering Officer could institute a 
prosecution for an offence under the Act. In the 


‘amendment of the Act provision was made for the insti- , 


tution of prosecutions by private persons with the per- 
mission of the Registration Officer concerned or of 


some Registration Officer to whom he was: subordinate © 


as well as by Registration Officers themselves, but I see 


no reason why the principle should not still apply so as: : 


to prevent the institution of prosecutions By pas 
persons’ without such permission. 


iid, wk giit6. ou « 


ie NERS. ASA ROSE tt 


~ “ As however, the matter is.admittedly.open to ques P 
Hon and there is a decision of a Judge of this. Court im” 


the contrary sense I refer the following question for. 


the decision of a Bench or a Full Bench according as © 


the learned Chief Justice may direct. 


“Can a prosecution for an offence under the Regis-- 
tration Act coming to the knowledge of a Registering » 


private person without the Poet mentioned ‘i 


before a Bench composed of Heald and eOn, on 


with the result eeported below : 





_ CHARI, 1 =i question ierad for deado.-. is 
“Can a posecution for an offence under the Registration. 
Act coming to the: knowledge of Registering Officer in: 


his official capacity be commenced by a private person: 
“without the pees, mentioned i in section a of ‘the: 


Meer: 


The - facts jhichy “led! up” to the wekerenen: are: 


that one Pan Gaing, the agent® of Maung Gale,, 
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the vendee and three persons who are supposed 
to have attested a sale deed were charged with 
an offence under section 465 of the Indian Penal 
Code, with abetment of that offence and also with 
an offence under section 82 of the Registration 
Act. So far as the offence under section 465 of 
the Indian Penal Code is concerned no sanction 


, oF permission is necessary, and the reference is 





only. in respect of the offence under section 82 of 


» the Registration Act. 

3 Thé relevant sections of the, Registration Act’ 
care sections 81, 82 and 83. Section 81 makes the 

Lo -endorsing, copying, translating or registering. of a docu- - 


~ ment by a Registering Officer charged with those 


. duties in a manner which he knows or. believes to 
' be incorrect, intending thereby to cause injury as — 
_ -defined in the Indian Penal Code to any person, an 


. offence punishable with imprisonment which may 


-extend to seven years or with fine or with both. 


Section 82 deals with three classes of offences classified 
under (a), (b), (c) and (d) of the the section. The 


- .offences-are made punishable in the same manner. 
: -as,under the previous section. Clause (a) deals with: 
, intentionally making false statements before officers 
\acting under the Act, (b) with intentionally delivering 


to a registering officer a false copy or translation 
‘-of a document or a false copy of a map or plan 
_‘and (c) with false personation and presentation of a 
‘document or the making of an admission or a 
‘statement in the assumed character in any proceed-: — 


»ing: or enquiry under the Registration Act. Clause 
:(d) deals with the abetment of the above offences. 
Section 83 runs: as follows: “A prosecution for any ~ 
‘offence under this Act ‘coming to the knowledge of | a 


a registering officer in. his official capacity may be! 


, commenced by or with permission of the ener 
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_réad as being permissive and if the old “Act. did “no 


“later | Acts could not have been intended: to b 
Private prosecutions, either ‘and that ‘the’ wo 
. “with. the. permission © of” “were inserted merely, 
-enable - the Registering Officer to depute’ someone’ 
else to. file. the complaint instead: of’ going” imself. 
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General, the Branch Inspector-General of Sindh, the 
Registrar or the Sub-Registrar in whose territories, | 
district or sub-district, as the case may be, the 
offence has been committed. The point for 
consideration is whether a prosecution under the 
Act can be commenced by a private person, that is, 
whether the wording of section 83 which enacts 
that a prosecution may be commenced by certain 
ofncers or with their permission is mandatory. or 
permissive. Before dealing with the authorities on 
the points which are conflicting I shall refer to the 
wording in the old Registration Act of 1866, thé 
corresponding section of which was the same as the. 
section in the later Acts with two differencés. Thé- 


wording i in the Registration Act of 1897 is the same- 


as the wording in the present Act. The Act of 1866-. 
after .the swatds ‘in his’ official capacity ’ contained - 
the words ‘may be instituted by’ instead of the 
words in the present Act ‘may be commenced by, 
or with the permission of,’ The old Act also before 
the words ‘Sub-Registrar’? contained the words. 
‘with the sanction of the Registrar to whom he is. 
subordinate.’ These words have been omitted in the: 


present Act so that the Sub- Registrar's discretion. 


fo commence proceedings is ndt fettered by any: 
limitation. It will thus be noticed that the word’ 
‘may’ is used in both the Acts and the words-: 
‘with the permission of’ did not appear in the old® 
Act. If the word ‘may’.in. the old Act can b 









bar ‘private prosecutions . ‘then it follows that’: 
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to the Magistrate’s Court. It is unfortunate that 
here are no decisions under the old Act. The 
ilings on this question are not uniform. In the 
isc. of Queen-Empress v. Bhateshar Mandal (1) a 
ench of the Calcutta High Court was of opinion 
that a prosecution for the offence of giving false 
evidence before a Sub-Registrar can only be 
mmenced either by him or by any of the officers 
entioned in section 83 or with the sanction of 
e of them. No reasons are given in support of 
this opinion. In Gopi Nath v. Kuldip Singh (2) a Full 
Bench of the same High Court took a different view. 
this case the reasons given by the learned Judges. 
e that the provisions of section 83 are not 
obligatory and that these provisions appear to have 
heen intended to enable the officers of the Regis- 
tration Department to institute any prosecution 
Funder the Act on: their own responsibility if they 
«should think fit. I shall consider later whether 
=the section is obligatory or not but the ae 
fof the object of that. section, as. learned 
‘colleague points-out, is aneatitrckory If the fulontion 


or bar on prosecutions, there was no need_ for. a 
special provision that an officer of. .the Registration 
«Department may institute proceedings since’ it is 
i always open to him to do so. In the Madras 
High Court there are two cases: the case of Re 
| Piranu’ Nadathi (3), and a later case:In Re Palani 
sGoudan (4). In the former Mr. Justice Ayling 


“and Mr. Justice Napier took -the. view that no. 
permission — was. necessary: for ‘the: institution.~ ~ by.» a: 
“private person ‘of proceedings for -an ofieicl under 


fection’ oe of. ‘the. Hii las Act." . Justice: 


> (1)(1884) 10 Cal. 604° 3): (1917) 40 Mad. 880. 


: (2) (1883) 11 Cal. 565, (4) 62, Indian Cases, 582... 


of the Legislature was not to put any limitation. 
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‘Ayling was of opinion that the intention of section 


83 was merely to prevent official prosecutions for 
offences under the Act being instituted by an 
officer below a certain grade. This statement of 
the intention of that section does not strike me as 
being any more satisfactory than the one given in 


the Calcutta Full Bench case and 1 fail to see 


what distinction there can be between an official” 
and a non-official. prosecution which necessitates a 
special provision in respect of the former, © Mr. 
Justice Napier distinguished -the offences created 
by the Registration Act from the offences created 
by other special Acts and. from a consideration of 
“the offences created by the Registration. Act drew 
the inference that enquiries into false statements 
made before a Registering Officer are for the benefit 
of a particular person who may be injured or 


otherwise affected by the registration of a document 
‘and that therefore they were in a different. class 


from such offences as contempt of the authority of 
public servants or offences against the Government. 
' He .admitted that there were decisions to a contrary’ 
effect and expressed his regret that the judgments in= 
these decisions did not give a reasoning of the” 
learned Judges, a regret in. which I share. . The’ 
case of Palani Goudan gives no additional reasons. 
Mr. Justice Ayling was a member of the Bench in.- 
this case also. .Mr. Justice Spencer was not prepared . 
to. differ from the opinion expressed in the earlier 
-ease. In the opening portion of his judgment he 
erefers to the fact.that an offence under section. 82 
“may also be an: offence under the Indian Penal ' 
‘ Code, : -and > under ‘section 195 of thie Code of 
. Criminal . Procedure before its. recent amendment. 
~ sanction. would have. ‘been necessary... A» consider-: 
cation of - this. circumstance ‘leads me to a conclusion» 
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ditferent from. the one arrived at by the learned 
Jiclges of the Madras High Court. Before referring 
‘fo the cases of the Allahabad High Court, which 
has taken a different view, I shall refer to the 
asc of Gobindia v. Emperor (5), referred to by 
my learned colleague. This case was a decision 
‘ofa single Judge of the Patna High Court who 
ad held that truth or falsity of recital in a deed 
as not one of the matters into which a Registering 
ficer was entitled to enquire and that therefore 
he offence did not come under section 82 of the 
egistration Act. Having so held, - the learned 
Judge proceeded to dispose of another argument. 
raised before him that the prosecution was bad in 
the absence of the permission of the Registering 
“Officer. He cited the Allahabad and the Calcutta 
Pull Bench cases and the Madras case of Piranu 
| Nadathi and expressed his agreement with the 
' Madras and Calcutta decisions though it was not 
“mecessary for him to decide that point. ‘I may also 
efer to the case of Indrani v. Rani Bari (6) in 
| which the learned Additional Judicial Commissioner 
“of Nagpur followed the Calcutta and Madras rulings. 
»He draws attention to the fact that the Word used: 
pin: section 83 of the Registration Act is ‘may’ and 
t not ‘must be.’ 

ES As against these authorities: we fase the decision of 
' the Allahabad High Court which had taken a different 
view. ‘In the case of King-Emperor v. Jiwan (7) and. 
“ithe later case of Emperor v. Husseiti Khan (8) two . 
“Judges of the Allahabad High Court’ sitting as singled : 
"Judges took ‘the view that it was: not competent for’ a: 
- private person to institute a prosecution. for an offence 










i. . 
; ‘® 81 Indian gees 104.. (7) (1914).37 All. 107, 
“+ (6) 87 Indian Cases 913. -_-_ (8)_ (1916) 38 All. 354. 
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‘punishment: - This” section is intended to Ee the : 
Registering Officers. Or. . their. clerks for « ‘intentional © 
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under the Registration Act without the previous 
permission of a Registering Officer. The ground on 
which the Chief Justice decided the later case seems 
to have been that as there is ambiguity in section 
83 of the Registration Act the accused is entitled to 
the benefit of that ambiguity. 

These are the only authorities on the point, 
Considering the matter on principle without reference 
to authority I have come to a conclusion in agreement 
with that of the learned Judges of the Allahabad High 
Court. My reasons are the following: The use of 
the word ‘may,’ by itself, gives no indication of 
the intention of the Legislature. — Where. there. are a. 
number of persons by any one of whom an act can 


be performed the Legislature uses the word ‘may ” 
simply to show that it is open to any one.of such 


persons to perform that act. Whether the perform-’ 
ance of the act is obligatory or optional and 
whether such performance is confined to the persons: 
specified in the statute are matters in respect of 
which the inténtion of the Legislature will have to 


be gathered from the other ‘provisions and the 


general scheme of the enactment. A consideration. 


of the provisions which create the offence and the 
“purpose for which section 83 was enacted leads me 


to the conclusion that the word ‘may’ is used 
here in the sense of ‘must be’ and that that word is 
used merely because more than one person is authorised 
to institute proceedings. Section 81 of the Registration 


‘Act enacts that every Registering Officer or any. person 


mployed under him ‘who being charged — with the 
luty of endorsing, | “copying, anges of reeset 






intent to cause’ “injury, oe any. person; 
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erelection of duty. Section 83 is general in its terms 


8t and 82 of the Act. If the intention was not 
» bar private prosecutions in respect of offences 
tider the Registration Act, it is open to any person 
» drag a Registering Officer or his clerk into a Criminal 
-ourt for an incorrect registration, and he can do so 
a spite of the fact that the superior of the registering 
{ficial has- made enquiries and has satisfied himself 
t the incorrect registration was due to accident 
hout any intention to cause injury. I-hardly think 
nat such aresult was contemplated.’ Turning now 
the succeeding section which creates three classes 
f offences the first one is intentional making of a 
Ise statement ‘before an officer acting in execution 
the Registration Act in any pronceding or inquiry 


fatement was made. on oath or whether it has been: 
corded. er not. As section 84 of the Registration 


ithin the meaning -of the Indian Penal Code such 


scopé than section 82 (a) of the Registration Act: 
ecause it applies only to cases where the person 


ion to state the truth, andthe maximum punishment 


rescribed is three years’ imprisonment, instead of the 
ven years of the Registration Act. .If in such a 


of ‘the. Criininal Procedure Code ‘will bar such «a 


il applies to the offences under both the sections, .. 


hder that Act and it is immaterial whether this. 


ct makes all Registering Officers ‘ public servants” 


statement may fall under section 181 or under 
ection 182 of the Indian Penal Code according to 
ircumstances. Section 181 of the Code is narrower 


aking the statement is bound by an oath or affirm-. 


ase a private prosecutor warits to proceed not. 
funder the - Registration Act but under the Penal’ 
ode for an: offence which falls under “section 181: of 
the Code, the provisions of section 195,’ clause 1 (a) . 


prosecution. Under the Criminal Procedure Code. as.’ 
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provides that a document should contain a descriptiong 
-of property sufficient to identify. it. The offencg 
under section 82, clause (c) relates to false personation, 


with their. ‘permission is not only reasonable b 
“necessary, “Tt is. always open to-a private person 
bring the facts constituting : the offence to the notice 
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now amended a Court can take cognizance of such 
an offence only on a written complaint by the public 
servant concerned. As a Registering Officer is a 
‘public servant’ though not a ‘Court’ for the 
purpose of the succeeding sub-clauses (b) and {c) the 
complaint must be made by him and cannot be 
instituted by a private person but when the same 
act is also an offence under section 82 of the Regis- 
tration Act which is a Special Act. and provides a 
much heavier penalty it is suggested that it is open ; 
to a private prosecutor to institute proceedings on: 
his own initiative. This would be an anomaly.: 
Clause (4) of section 82 makes the intentional delivery 
of a false copy or translation of a document or a: 
false copy of amap or plan, punishable. It will be 
noticed that these copies are delivered to the Regis-) 
tering Officers under the special provisions of sections. 
19.and 21 of the Registration Act, the. former of: 
which provides that a true copy and a true translation: 
should accompany a document in cases where such, 
document is in a language which the Registering, 
‘Officer does not understand and which is not the 

language of the district,, and the latter of which . 











It will be seen from the above. analysis that the 
primary, though. not the: sole object of the provi 
‘sions of sections 81. and 82 of the Registration Act 
is to énsure proper and correct registration of doc 
ments and’ prevent an abuse of the law of registratio 
“The limitation that, in such cases a prosecuti 
‘should be commenéed_ by the officials -concerned 
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f the Registering Officer in his official capacity so 
‘ut he can if he thinks fit take steps to institute 
receedings and if he does not do so, to appeal to the 
ead of the department in the Province. 

For the reasons above given [ have come to the 
onclusion that the word ‘may’ in section 83 of 
ie Indian Registration Act should be read as equivalent 
to ‘must be’ and that that section bars the 
institution of proceedings by a private person without 





“answer the question referred to in the negative.” 


E HEALD, J.—It ve had fe advantage of reading 


the. fodraret of my learned: brother Chari, and as: 


his view. of the Meaning of section 83 (1) of the 
“Registration Act agrees with the view which I took 
in the order of reference and which I have seen no: 
Yeason to alter as a result of the further ar gument 
-before this Bench; it is unnecessary for me to deal 
with the case at length again. It seems Clear that 


af any and every person has a right to institute a. 


Prosecution for'an offence under the Act, then it 
vas unnecessary for the Legislature to. providé in 
the. Act of 1866-that a prosection for an offence: 
t inder. the Act might be instituted by the Registrar-. 
General, the Branch Registrar, the Registrar or (with the 





‘sanction of the Registrar ‘to whom he is subordinate) 
ithe Sub-Registrar in whose territories, district, or 


gub- district, as the case may be, . the offence has. 


been committed. The provision that the sanction of | 


the Registrar was necessary for the institution of a. 


prosecution by a Sub-Registrar was clearly. restrictive, 


and I have no doubt that the intention of the section. 
as a whole was to restrict: the power: of instituting 
prosecutions: for offences under ‘the Act to the. 
Registering Officers within whose ared the offence: 


ithe permission mentioned in that section. I, therefore, 
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i926 was alleged to have been committed, that restriction, 


ry 


a wes in the case of the lowest class of Registering Officers, 
ewo being subject to the further restriction that they could. 
Kinc. not institute prosecutions without the sanction of 

Emrerok the Registrar to whom they were subordinate. When | 
meaty, J. the Act of 1866 was amended the restriction on the . 
| power of Sub-Registrars to institute prosecutions” 
was relaxed and a further relaxation was made “by the 
insertion of a provision that prosecutions. for offences; 
under the Act might be instituted. by. persons other | 
than Registering Officers with- the permission of the. a 
Registering Officers. within whose area the offence had | a 

been: committed, 

If any and every person track the right to institu 
prosecutions for offences under the Actit' was obviously: 
unnecessary to provide that Registering Officers should ® 
have that. power, or to provide that persons other: 
than Registering Officers should have that power | with | 
the permission of a Registering Officer. If any, 4 
meaning at all is to be given to these’ provisions: : 
that meaning must be that the power to institu 

prosecutions under the Act was restricted to th 
persons mentioned.in.the-section and that. meaning’ 
‘jncompatible with: the view that any and every: person 
has an unrestricted. right to institute such prosecution 

I therefore agree that the question referred must 

‘be answered in the negative: : Fa ue oe 

(Judgment was. ee in due course: Raabe 

“under) : 

. HEALD, J.—The Berek" to which: ‘the questio 
‘whether or not a prosecution for an offence und 
‘the Registration .Act coming to: ‘the: knowledge of 
Registering Officer in his official. capacity can be com 
~-nvenced. by” a. private. person without the permissio 
‘mventioned in sectiom,83 of thie.Act has: answere 
that question ithe negatives and: ae FP see: mo: réago 
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ta doubt that the offence of which the petitioners 
in this case have been convicted was such an offence, 
I hold that their trial for that offence was illegal 
ab initio, because the permission of the Registering 
‘Officer was not obtained. 

I therefore set aside the convictions and sentences 
and direct that the applicants be acquitted, and that 
the fines, if paid, be refunded, 


" APPELLATE CRIMINAL. 


Before Mr. Justice Heald. 


NGA PA 
a 
_ KING-EMPEROR.* 


Habitual Offenders’ Restriction Act (Burma Act II of 1919)—Burma Excise 
Act (V of 1917), section 64—Whether restriction proper under. 

Acld, that the Burma Habitual Offenders’ Restriction Act may not be 

{pplied to persons against whom action is taken. under section 64a,, Burma 

* Excise Act. 

King- Emperor v. Kyaw Hla, 4 "Ran. ey illomeds 












Department before the Subdivisional Magistrate of 
Moulmein with .a view to his being put on secruity 
nder. the - provisions. of ‘section 64a of the Burma 
‘Excise Act. Instead of taking the action which he: 
“was asked -to take the Magistrate purported: to. take 
action under section 7 of the Burma Habitual Offenders’ 
“Restriction Act. It has been held by a Bench of this 
Court in thefcase of King-Emperor v. Kyaw Hla (1) that 
the cases referred: to in section 3 (1) of: the Habitual | 
Offenders’ ‘Réstriction Act do not. ‘include’ cases in 
which a Magistrate may require a person to show cause 





© © Criminal “Revision No.. 15LB -of 1926, Sos the Order of the Sub- 
=: S divisional rs a a Motilmein in’ Criminal Miscellaneous No. 221- of 1926. 
a : I ee ae (1926) 4° Ran. 123. ; 


Heap," J.—Nga Pa was sent up by the. Excise. 
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why he should not be ordered to execute a bond for | 
his good behaviour under section 3 of the Burn: 
Opium Law Amendment Act. The provisions of 
section 644 of the Burma Excise Act are exactly 
similar to those of section 3 of the Burma Opium Law | 
Amendment Act, and it follows that the fact that — 
proceedings under section 644 of the Excise Act may | 
be taken against the accused does not warrant a’ 
Magistrate in taking proceedings against him under 
section 3 of the Resiriction Act or in making an order 
under section 7 of that Act. 

i The order of restriction against Nga Pa is set aside 
and the case is remanded to the Subdivisional. 
Magistrate for retrial according to law. 
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Mr. Justice Maung Ba. 


IN RE THE RANGOON GYMKHANA CLUB. 


Stamp Act (HI of 1899}, section 4(1) and art. 27—~-‘Debenture,’ meaning of—~* 
_ whether a certificate of debenture stock requires io be stamped. 



















sialic aac oak 


The Rangoon Gymkhana Club by a duly stamped trust deed mortgaged i 
assets as security for the repayment of the debenture stock it had issued. T 
certificates of such stock issued to the subscribers did not contain any promi 
to repay any debt ndr any acknowledgment thereof, They merely stated ¢ : 
amount and the names of the stock-holders and that the stock was coustitnteg 
and secured by the trust deed. i ‘ 
Held, that a debenture either creates a debt or acknowledges it, that as the 
certificate in question did neither, it was not a debenture within the meaning o 
Article, 27 of the Indian Stamp Act. The certificate however was an instrument 
employed for completing the mortgage: transaction. and .was chargeable wi { 
duty ‘of one rupee under section 4(1) of the Act. ‘ 
In re Dunderland Iron Ore Company, Limited, [1909] i Ch, 446; Lemon 
Austin Friars Investment Tryst, Limited, [1926] 1Ch. 1; Levy v. Mindy i 
Slate and. Slab Company, [1887] 37 ‘Ch, Div. 264 referred to. te 4 


“McDonnell—for the ‘Club. : 
nment Advacate)—for the Crown 





civil; eference No: A2 of 4926. 


Vor. I Iv] RANGOON SERIES. 





























‘his 1s a reference by the Financial Commissioner 
is to whether the form of certificate of the registered 
Jebenture stock of the Rangoon Gymkhana Club; 
Hled on page 4 of his proceedings No. 68 of 1926-27 
s chargeable with duty under the Indian Stamp 
ict. The reference is made under section 57 (1) 
af that Act, ; 

-The certificate in question starts with a certifi- 
te number and the amount for which ‘the’ certifi- 
te is issued. It then proceeds : 


-RANcooN GyYMKHANA CLUB. 
Certificate of Registered Debenture Stock. 


Rs. 7,50,000, Debenture Stock, authorised to be ieee, as and 
en needed, by a resolution at a Special General Meeting of the 
mbers of the Club held on the 16th day -of December 1924, 
ting interest at the rate of eight per cent. per annum. payable 
very fitst day of March and first day of September... . 

THIS, IS TO CERTIFY that - Of: =. 4S the 


stituted and secured by a trust deed dated the 

Of ; cand made between John Richard Donovan 
scott, Bresidecit and Basil Stephenson a Member of thé Com-: 
tee of the-Club of the first part and. Thonias “Francis ‘Robert 
Donnell and Philip Henstock, “Trustees: of: the Club. duly 
ointéd and confirmed under Rule 49 of the Rules of the Club 
he second part and Gilbert Bowker Hall and Thomas Cormack 


ject to the provisions contained i in the said deed. 


ets. of: the Club; is not ‘negotiable “but ‘is 
nsferable and. consequently marketable ; that it 
es not contain any acknowledgment of indebted- 


meaning of Article 27 of. Schedule ‘L of the 
dian Stamp Act. 
32 


RUTLEDGE, C.J., DuckwortH aND MAuNnG Ba, JJ.~- 


istered holder of Rs. - . of the above stock. The stock i is - 


Trustees for the Stock-holders of the third part and is ‘issued 


.For the Club it is argued that this certificate 
fontains no promise to pay; no “charge upon es . 


ss and, consequently, cannot be. a ‘debenture’ ‘within 
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has many features, in common with the one before’ 
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Article 27 says : “ Debenture (whether a mortgag 
dehenture or not), being a marketable — securit 
transferable by endorsement or by a separate instru 
ment of transfer—the same duty as a Bond for th 
same amount.” Then there is an exemption: “Aj 
debenture issued by an incorporated company of, 
other body corporate in terms of a registered mortgagé, 
deed, duly stamped in respect of the full amount o 
debéntures to be issued thereunder, whereby the com 
pany or body borrowing makes over, in whole or in part 
their property to trustees for the benefit of th 
debenture-holders ;_ provided ‘that the debentures $ 
issued are ‘expressed to be issued in. terms of th 


said mortgage deed.” 
It was not contended on behalf of the Club thal 


this exemption applies, because the Club is not af L 
incorported company nor is it a’ body corporate, 


Before, however, we can hold that Article 27 applies) 
we must be satisfied that the certificate before us ig 
a debenture. We have been referred to the form of 
debenture given on page. 42 of the 3rd Volume 
Palmer’s Company Precedents, 12th Edition. . T 
learned author remarks: “Such a certificate is nof 
the stock-holder’s title, it only constitutes the indicig 
of it—ax‘solemn affirmation, to’ use Lord’ Cairng! 
language,. under the seal of the company that al 
certain amount of a stock stands. in the name of | the 
individual mentioned in the certificate.” 

Reference was made to the case of the Dunderlan 
Iron, Ore Company, Limited (1), where the certifical 
and.where there. was a trust-deed for securing the 
debenture. stock made’ between - the company and thg 
Trustees for the stock- holders. Certain of the stocky 
holders petitioned the Court for @ compulsory ord@y 


(1) [1909], 1_Ch.,446. 
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‘@ wind up the company as interest which had 
écrucd was still unpaid. Mr. Justice Swinfen Eady 
& very great authority) held that the debenture stock- 
iolders were not creditors. “There is no covenant 
yy the company with them. The covenant in the 
-ttust deed is between the company and the trustees. 
_There is no covenant in the stock certificate, and 
there is no statement therein beyond a copy of the 
tonditions contained in Schedule 1 of the trust deed. 
In my opinion the true legal position is that the 
‘debenture stock-holders, although cestuis que trust, 
‘are not creditors of the company. They have not 
pany direct contract with the company. The rae 
iis between the company and the trustees, and, 

ithese circumstances, I am of opinion that the es 
tioners are not creditors entitled to present a winding- 
‘up petition. It is not a case in which there is any 
“negotiable security or .any coupons issued. The 
petitioners are merely the registered holders of 
debenture stock, and the only covenant to pay the 
“principal and interest to the stock-holders is a 








poverane made between the OREN. and the. 


trustees.” 
. It has been urged that English cases. are not a 
safe guide to apply to. issues controlled by the words of 


Indian Legislation. Ona subject such as debentures, 


however we must note that Indian Legislation follows 


-very closely English precedents, and, accordingly, we are © 


of opinion that English decisions are of great value in 
determining such questions. The words of the 
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learned Judge just quoted in our opinion apply ta 


the case before us. 


A case has been referred to arid: relied upon. by : 


the Financial Commissioner, Lemon v Austin Friars — 
Investment Trust, Limited (2). In’ that case, however, 





(2) [1926] 1 Ch, 1. 
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the eeiticale differed essentially from the one beforg 
us in that there was a clear acknowledgment of 
the debt and also a charge on the assets of the 
company. Lord Justice Sargant, on page 19, says ; 
‘The certificate begins by saying ‘This is to certify 
that the abovenamed company is indebted to,’ 
certain persons ‘or to the other holders’ and_ then: 
follow the words ‘payable only out of profits asi 
hereinafter mentioned.’ I should find it difficult to 


frame clearer words for the purpose of expressing that 


there is an immediate debt, but that that debt - is 
only to be payable i in the future and ona contingency.” 


And then at-page 21, “I think I should say there 


are these further ae of fits being a debenture, that 


it'doés, in my judgment, contain a charge on property: 


even’ ae it is only a charge on the profits: of the 
‘company to arise while the’company is going on.’ 


: The ‘certificate in that ‘case ‘was evidently of a 
peculiar’ and unusual form and the decision in - our 


Opinion in no way affects the decision already quoted 


if in the Dunderland Iran Ore Company’ ® ease (1): - 


- The Indian Companies Act, section 2 (iv), contains 
the following : ‘Debenture includes debenture stock,’”’ 


‘This provision: is’ taken from the English Companies 
Act, section 285, and in no way helps us in constru, 
ing the i gertifieate, The same may be said: of 


sections 115, 125, 126 and 127. The same applies 
to the reference to debentures in section 17 (2) (iii) 


of ‘the Indian Registration Act. Debenture ‘is no-: 


where defined by the Legislature and we. ‘carinot firid 


‘a wider or. ‘simpler. definition than that of Chitty: J. 
it Lewy v. Abercorris Slate and Slab< Company (i 
“In thy “opinion “a debenture means a dociiment 


“which’ either creates a debt or acknowledges it, ae 


6) [1887] ‘37.Ch. Diy. 20, P. 264. 
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any document which fulfils either of these conditions 
is a ‘debenture’. 
In our opinion the certificate before us neither 
ereates a debt nor does it acknowledge it. in these 
circumstances, we are of opinion that it is not a 
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debenture within the meaning of petiole 27 of the Duckworrn, 


Indian Stamp Act. 

The Trust-deed in this case in. clause 2 states: 
In order more effectually to secure payment to the 
: “ Stock- holders of the amounts due to them respectively 
“the Committee as such duly authorised Agents as 
“aforesaid and the Club Trustees for all the estate 
- and interest therein respectively vested in the’ Com- 
: mittee and the Club Trustees do hereby convey 
assign and transfer unto the Debenture Trustees All 
and Singular the Club property To Hold the same 
_unto the Debenture Trustees according to the rights 
‘and interests. therein respectively of the Members 
of the. Club or of the Trustees upon behalf of the 


Members of the- Club upon the trusts and for the 


intents and purposes hereinafter more ‘particularly: set 
forth.” e 

. We are. consequently . of opinion that the trust- 
deed is a mortgage whereby the Club mortgages its 
assets as security for the repayment of the debenture 
stock. Section 4 (1) of the Stamp Act states: 
“Where, in the case of any sale, mortgage or settle- 
ment, several instruments are employed. for com- 


‘pleting. the transaction, the principal: instrument only. 


shall. be chargeable with. the duty’.prescribed in 
Schedule, 1, for the conveyance, mortgage or settle- 
ment and. ‘each of. the other. instruments. ‘shall, be 
chargeable _ with a duty of oné. rupee instead of the 
‘duty. (if any) prescribed for it in that Schedule.” 

4 _The. Trust-deed has ‘paid | full ‘duty... The, only 


question now “for, determination i is: Can the certificate 


AND 
Mauxc Ba, 
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be considered an intrument employed for completing 


the transaction? It is a certificate stating that a 
certain amount of the registered debenture stock 
stands in a given person’s name and that this 
debenture stock is constituted and secured by trust 
deed. Admittedly this certificate renders the amount 
of debenture stock standing in a given person’s name 
marketable and transferable, That being so, we are | 
of opinion that the certificate is an instrument employed — 
for completing the transaction within the meaning of 
section 4 of the Indian Stamp Act. We consequently. 
answer the reference in the affirmative and state 
that the certificate in question is chargeable - with 
duty, not as a debenture under Article 27, but as an 
instrument employed for. completing the transaction 
in the case of a mortgage and is chargeable with 
duty of one rupee under section - (1) of the Indian 
Stamp Act. 


APPELLATE CRIMINAL. 
: Before Mr. Justice Heald. 
MAUNG SEIN. 


v. 
_KING-EMPEROR.* 


Indian Penal Code (Act XLV of 1860), section 499—Defamation m must be of a 
é ; person, not of things. 


Held. that a newspaper is not a person and therefore it is cue an offence to 
ljefame a newspaper. Defamation of a newspaper may, in certain cases, 


anvolve defamation of those responsible ‘for its publication. 


HEALp, J.—Maung Gyi, the proprietor of a news- 
paper called the “New Light of Burma,” prosecuted 
Maung Sein, the Editor of a magazine known as 


~ * Criminal Appeal | No. 988, ‘of 1926, ‘against the Order of the Eastern Sub- 
divisional seas ees ‘of "-Ranigoon in Criminal © Regular Trial No. 136 


_ Of 1926. 
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‘“Bandoola,” for defaming the “ New Light of Burma” 
by saying that U Ba Pe, who is a Member of the 
Legislative Council and Managing Director of the 
“Sun” Press, had lent Rs. 6,000 to the “ Light of 
Burma” and was “leading that paper by the nose.” 

Both in his complaint and in his evidence Maung 
Gyi represented the paper and not himself as having 
been defamed. In his complaint he said that Maung 
Sein “published the said imputations with intent to 
harm or knowing or having reason to believe that they 
- ‘would harm and directly lower the reputation of the 


‘New Light of Burma’ in the estimation of the read- 


ing public.” In his evidence he said: “The article in 
question was published'so as‘ to dishonour the reputa- 
tion of my paper. By dishonouring the reputation 
of my paper, the circulation of the paper would become 


less and the pHeMices reputation of my paper would be 


lowered,”’ 


- The Magistrate in his judgment said that the 
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complainant’s ‘case was that the remarks conveyed the . 


meaning that. because the “Light of Burma” had 
borrowed Rs. 6,000 from U Ba Pe that paper was. 


altogether under U Ba Pe’s thumb. He went on to 
*say : ““ The complaint i is for casting that imputation on 
complainant’s paper and not on himself.” 


The parties and their legal advisers and the Magis- 


"trate himself seem to have overlooked the fact that a 


newspaper is not a person, and that therefore it is not a 
criminal offence to defame a newspaper. Defama- 


tion. of a newspaper may in’ certain cases involve’. 


defamation of those responsible for its publication. It 
might for instance amount to defamation of the person 
tesponsible for a newspaper to say that its policy was 
‘influenced or: dictated by a particular person, if that 


person was disseputable, but ei. do. not understand, 
it to be suggested by either side that U Ba Pe is a: 
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disreputable person. [It might amount to defamation to 
say that a man was in debt, but that is not the 
_ Soariatey complained of in this case. The complai- 
nant admits that he bought the paper with borrowed 
money, and, so far as the suggestion that he had 
borrowed money from U Ba Pe is concerned, it is 
admitted that he had borrowed money from U Ba Pe’s 
mother“i ‘in-law, who was apparently living with U Ba Pe. 

A great deal of time, and doubtless, a considerable 
amount of money, has = wasted over this prosecution, 


but it seems to me that the case.is ore to which the 


provisions of section 95 of the Indian Penal Code may 
well be applied, since the harm done was so slight that 
no person of ordinary sense’ and temper would « com- 
plain We hae 
1 therefore set aside the conviction ae sentence 
and direct that the accused be acquitted so far as this 
case is concerned. ; 
The fine of Rs. 51 which has ‘been paid ‘will ‘be 


oe refunded, 


G.B.C.P,0.—No, 83, H.C.R,, 3-1-29—500 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Carr. 


G. HARI KARMARKAR 
v. 


J. A. ROBIN anp Two OTHERS.” 


















B Code of Civil Procedure (Act V of 1908), section 88 and Order 35—Intcr-pleader 
a suit, who can file an—lInterest of plaintiff in subject-matter of suit. 


aa In an inter-pleader suit, plaintiff must have no interest in the subject-matter 
of the suit other then for his charges and costs. Where the plaintiff has taken an 

« Andemnity from one of the claimants, or where he has entered into an agreement 
a <awith one of them, the-effect of which is that he will to pay over less if 
: that party succeeds, he has by his interested conduct precluded himself. from 
4 © obtaining relief by way of inter-pleader. 

Plaintiff in suit under appeal hada one-thirtieth share in half the interest of 
the second defendant ina racing chance, that was purchased by a group of 
persons of which plaintiff was one. The Turf Club paid the plaintiff a large 
sum of money in respect of this chance. The first defendant-appellant claimed 
the said sum for himself and denied the interest of the second defendant therein, 


J.R.Q.B. 36—followed. 


Annual. Practice of the Supreme Court, 1924, page —seferred to. 


H alkar-~for Appellant. 

M cDonnell and Paget—for First Respondent. 
Banerji—for Second Respondent. 

BS. Sen—for Third Respondent... 


case are -fully set out in the judgment of the 
Original. Side of this Court. Briefly summarised 
they are as follows. The plaintiff, Mr. Robin, on 


lant, Hari Karmarkar, obtained a number of chances 





Jn Civil Regular Suit No. °606 of 1923. 
‘os 


"Held, that the ae was not entitled to bring an Sl aes suit in sci aed 
: Murietta and otheres v. The South American Cadionks Limited, (1893) 62 


, Halsbury, Laws of England, Volume 17, paragraphs 1149!and 1177; The 


RUTLEDGE, C.J., and Carr, ].—The facts of this 


the request and on behalf of the defendant-appel- 


in the Calcutta Tutt Club St. Leger Sweepstake. 


ss ‘Civil First Appeal No. 151 of 1925 form the Judgment in the hey ams Side 
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_ Subsequently, it was represented to the plaintiff 


that one of these chances belonged to the second 
defendant-respondent, N..V. Sukul, and Mr. Robin 
was apparently satisfied that this was so, 

Later, this chance drew the horse that was the 
favourite in the race. Sukul sold a half share of 
his chance to a syndicate, of which Robin was a_ 
member, for Rs 15,000.. Robin himself contributed 
Rs. 500 towards the Rs. 15,000, so that he personally ~ 
became entitled to a one-sixtieth share of Sukul’s - 
interest in the chance. The Rs. 15,000 was collected 
by Robin from the members of the syndicate and 


- was paid by him to Sukul, who gave him the receipt, 


Exhibit 1. This contains a clause . indemnifying 
Robin for any claims that may be brought against him. 

“The horse drawn ran second in the race and 
the owners of the chance became entitled to a sum 
of Rs! 55,000 odd, which was paid by the Turf 
Club to Robin. Karmarkar then set up a claim to 
this money and, ultimately, Robin filed ‘this suit 
calling upon Karmarkar and Sukul to inter-plead as. 
to their rights to the money. The third defendant- 

respondent was joined on his own application as a 
purchaser from Sukul of one-half of his remauHng 
interest in the chance. 

The learned Judge below. allowed the suit and. 
directed that the plaintiff be dismissed from the 
suit on his paying to the, second and third defendants 
the sum of Rs... 28,296-5 less costs. It. had been 
objected by the first defendant, Karmarkar, that an 
inter-pleader suit would . not fe, but the objection 
was dismissed. ro 

_ This abiention is again. taken in this Jpbat and 


' 7s-- the most important question for decision. . It 
is. claimed by” ‘the: aaa “Kartuarkar, that - " the 
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' @uit and, therefore, the suit is barred. For the 
_ ¥espondents it is contended that the plaintiff does 
- fot in this suit claim any interest and that there- 
» fare he can sue. 

The law relating to inter-pleader was contained 
_ i Chapter XXXIII, sections 470 to 476, of the Code 
gf Civil Procedure, 1882. Section 470 provided that 
an inher -pleader suit might be instituted by a person 
mwhose “only interest’ in the ue ates matter of the 
_ suit “is that of a mere stakeholder.” Section 471 
_provided that the plaint must state (1) “that the 





_ plaintiff has no interest in the thing claimed uaa 


Wise than as a stakeholder,” 


In the present Code, that of 1908, the law is 


contained in section 88 and Order 35.. Section 88 
“says that an inter-pleader suit may be instituted by 
“@ person “who claims no interest” in the subject- 
‘matter of the suit “other than for charges or costs.” 
“Order 35 says that the plaint must state (1) that 


‘the plaintiff claims no interest in the BeIjee> matter 


in dispute other. than for charges of costs.” 


|.’ The contention for the plaintiff is that this change : 


of wording involves a change of meaning and that 
“ince the plaintiff does not in this suit claim any 
4nterest in the subject-matter of the suit he is not 
debarred from filing an inter-pleader suit. y 


So far as it now concerns us the law of’ 
inter-pleader as set out in the Civil Procedure Code is” 
jdentical with that of England. Lord. Halsbury’s Laws 
of England (Volume 17, paragraph 1149) gives a short 
history of the Law of Inter-pleader and states that in 
1883 previous laws on the subject; with the exception — 
of one provision, were repealed, and the law is now - 


contained in a body of rules (R.S.C., Order 57) 


together. with section 17 -of the Common Law 


Procedure Act, 1860. © 
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1926, Those rules “are to be found in the Annual 
“ &: Harr Practice of the Supreme Court, 1924, pages 1017 cé 
KARMARKAR °- ni é : 

ve seq. Rule 2 says: “ The applicant must satisfy the 
s nececetag Court or a Judge by affidavit or otherwise («) 


otHERs. “that the applicant claims no interest in the subject- 


ie matter e the suit otherwise than for charges or 
Carr, J. costs ; ? fs i 
uate ts Volume 17 of Halsbury, paragraph 17 
says: ““The applicant must satisfy the Court that 
he has no personal interest in the matter in 
dispute other than for chargés or costs, that he is in 
a real* position of impartiality between the claimants 
SORE aos : . 
Again, in paragraph 1177, “To bar an applicant at 
the present day he must have in some way indentified : 
-himself with one of the claimants in the sense that it - 
makes a difference to him which party succeed, . 
although he will not be refused relief merely because - 
he has a natural affinity for one side rather than = 
the other. Where the applicant has taken: an indem- : 
nity from one of the claimants, or where he has» 
entered into an agreement with one of them, the effect } 
of which is that he will have to pay over less if that party’) 
. succeeds, he has, by his interested conduct, precivded 
himself Frotrs shininine relief by way of inter-pleader.”” 
Judicial authority for this interpretation is to be found i 
in Murietta and others v. The South American Company,, 4 
Limited (1). In his judgment in that case Wills, J., 4 
said : “I am of opinion that the claimant is entitled to’) 
-an order dismissing the application for an inter-pleader 
on the short ground that the applicants have disen 
titled themselves to'an inter-pleader order’ by their own 
conduct. The rule provides that the applicant must 
satisfy ‘the ear that he has no claim or no interest 


identi aastlsbolatescains 5 

















(i) Law Journal Reports, Queen’s Bench’ [19931 Vol. 62, p. 396. 
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in (he subject-matter in dispute, and that he does 
aot collude with any of the claimants. In one sense 
it may be said that here the applicant has no interest 
in the subject-matter in dispute, because he lays no 
claim to any specific portion of it; but he does 
possess this very substantial interest in it, that if one 
party succeed, he will have to pay 410,000 and 
ultimately nearly £100,000; whilst if the other party 
‘succeed, he will have to pay very much less, pethaps 
8,000 and- £80,000. Therefore, to the extent of 
the difference between these two larger sums, he is 
very much interested in the subject-matter, because 
in the event of one party succeeding he is entitled 
to a large amount which he may keep for himself.” 
‘Charles, J., said: “I am of the same opinion. The 
applicant for an inter-pleader must satisfy the Court, 
amongst other things, first; that he claims no interests in 
the subject-matter in dispute and, secondly, that*he 
‘does not collude with any of the claimants. It appears 
tolerably plain to me that the applicant, by virtue of the 
agreement of January, 1893, is, in point of fact, 


‘claiming an interest in this subject-matter. In one _ 


event he will be able to keep a large part of it for 


himself, in the other he will have to hand the whole | 


“Of it over to the claimants.” 


. These judgments are very anich in point in the 
‘present case and show beyond doubt that the plaintiff 
would in England be held disentitled to an inter-pleader 
order. The wording of the provisions of the Civil 
Procedure Code, as far as it is relevant! to the question 
now before us, is identical with that of the rules in 


force in England and there is no doubt that it was 


the intention of the framers of the Code that the law 
should: be identical. | We must, therefore, accept as 
‘correct that interpretation of thé language used which 
‘was.clearly settled in England long before the present 
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1926 Code was enacted. No Indian decision having any 


é Harr important bearing on the present question appears to 
~~. have been published and there is therefore no question: 


J. A. Roam of any conflict of interpretation. 
ict We hold, therefore, that the plaintiff was not 
RUTLEDGE, 


Cj.ann entitled to bring an interr-pleader suit and that his. 
Care, J. suit must fail. 
In respect of the costs awarded against him the. 
appellant objected that the plaintiff had wrongly paid 
an ad valorem court-fee, instead of a fee of Rs. 10 
for what was, in effect, merely a declaratory suit. 
We do not consider it necessary to decide this objection 
since, on the order that we must pass, the decision 
would not affect the amount of costs to be awarded.. 
The appellant himself paid a court-fee of only Rs. 10 
on this appeal and it might have been necessary to 
-deeide whether this is sufficient. But the admitting 
bench, when admitting the appeal, said: “ As. regards. 
the question of court-fees it is subject to reconsider-- 
ation if the other side raises*any objection.” The. 
other side has not in fact raised any objection and we 
consider, therefore, that we cannot of our own motion. 
re-open this question. 


It was admitted in argument by the learned Counsek: 
for the plaintiff that the Trial Judge had been unduly 
generous to his client in the matter of costs. We. 
agree that this is so and will allow no special costs: to- 
any party. 

_ We accept this ana set aside the judgment and. 
decree of the Court below and dismiss the plaintiff's. 
suit, directing him to pay the costs of the i eens 

in both Courts, . : 


_. The second. and fhicd respondents sotto did sit: 
challenge Robin's tight . to inter- plead shall pay thei — 
own costs in both Courts, 
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APPELLATE CRIMINAL. 


Before Mr. Justice Otter. 


MAUNG HTIN GYAW 1926 


— 


v. May 28, 
MAUNG PO SEIN anD oNE.* 


Criminal Procedure Code (Act V of 1898), sections 435 and 439—Powers of the 
High Court to revise at the instance of a private prosecutor an order of 
discharge—Sections 209 and 210, duty and discretion of the Magistrate 
under —Grounds for revision. 

Held, that the High Court can revise at the instance of a private prosecutor 
an order of discharge improperly made by a Magistrate, regard being paid to: 
the fact that the accused does not'suffer by way of persecution and want of 
finality. ; 

Under the provisions of sections 209 and 210 of the Criminal Procedure 
Code, a Magistrate is competent to consider the credibility and to weigh the 
probabilities of the evidence and to discharge the accused if there is no 
prima facie case against him, but if he is doubtful, he should not rely 
on his own opinion and so encroach upon the functionsof the trial Court, 
and if there is evidence reasonably credible by thetrial Court he should 
as a rule commit. A Magistrate should give his reasons for discharge or 
comunittal. 

Held, on the facts of the case, that upon the evidence on the record there 
was a prima facie case for committal, and that a further inquiry was also essen- 
tial in view of the irregularities in the course of the inquiry. 


Crown v. Po Nyan, 1 L.B.R. 348 ; Damoo Sahu v. Jitao. Dusadh, 20 C.W. N . 
- 862 ; Emperor v. Varjivandas, 27 Bor. 84 ; Fattu and others v. Fatiu, 26 All 
564; Harbans Singh and others v. Fakir Das, 7 C.W.N. 77 ; Hit Ram v. Ganga 
Sahib and others, 40 All.615; In the matter. of Aurokiam, 2 Mad. 38; Inre Bat 
Parvati, 8 1.C. 631 ; In re Damappa Palai and others, 23 Mad. 741; Inre the 
Petition of Kalyan Singh, 21 All. 265 ; In re Ponniah Tirumalai Vandaya Thevar 
_and others, 65 1.C. $93 ; In the matter of the petition of Sukbo v. Durga Prasad, 
"2 All. 448 ; J.. & F.Graham & Co, v. E. C, Elsey, 9 B.L.T. 47 ; Mohomed Moidin v. 
King-Emperor, 1 Ran. 526 ; Malik Protab Singh v. Khan Mahomed, 13 C.W.N. 
1221.; Muhammed Abdul Madi v. Baldeo Sahai, 44 All..57 ; National Bank of 
India, Lid. v. G. V. Kothandarama Chetti, 14 M.L.T. 200 ; Queen-Empress v. 
Namdev Satvaji, 11 Bom. 372; Rakhal Das Royv. ‘Kailash Banu, 11 C.LJ.. 
113 ; Sheobux Ram v. Emperor, 9 C.W.N. 829; Tambi v. Appalasamy, 9 L.B.R. 
208 ; Thandavan v. Perianna, 14 Mad. 336—referred to. 


McDonnell—for Petitioner. 
. Patel and Rahman—for Respondents. 


er ee See ne eevee ne ee eee 
‘* Criminal Revision No. 2B of 1926 of the Order of the District Magistrate 
of M yaungmya in Criminal Regular Trial No. 4 of 1925. 
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OTTER, J.—This is an application for the revision 
of an order of the District Magistrate of Myaungmya, 
dated the 5th December 1925, ordering the discharge 
of the two respondents. 

The petitioner is a-man called Maung Htin Gyaw, 
and he was represented in this Court by Mr. T. F. R. 
McDonnell. 

By his petition it was asked that the order of 
discharge be set aside and the District Magistrate 
directed to commit the respondents to the sessions for 
trial upon a charge under section 302 sy the Indian 
Penal Code. 

The proceedings i in the case under revision and 
a number of connected cases were called for by an 
order ofthis Court dated the 6th of January 1926. 

The two respondents were represented before by 


Mr. Patel and Mr. Rahman, respectively, and a preli- 


minary point was taken by them that this Court has no 
power to deal with the application upon the ground 


. that it is an application for revision of an order of 


‘discharge made at the instance of. a private 
individual. 


Learned Cotinsel on behalf of the applicant is 
privately instructed and does not act in any way under 


‘the instructions of the Public Prosecutor. 


Section.417 of the Criminal Procedure Code, which 
gives power to the Public Prosecutor to present an 


_appeal tothe High Court from an Original or Appellate 
Order of Acquittal, was cited to me, together with 
‘section 493 of the same Code.. 


It isto be observed that section 417 of the Satual 
Procedure Code applies only toappeals from orders of | 
acquittal. It is perfectly true that by section 493 of 


the Criminal Procedure Code it is provided that, if a 
oprivate person instructs a pleader to prosecute any 


person in any. Court, the Public Prosecutor shall - 
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eondiuct the prosecution and pleader so. instructed shall 
act therein under his directions. 

It is hardly necessary to point out that this is an 
appeal and not a prosecution, and I observe that by 
section 495 of the Criminal Procedure Code any 
Magistrate may grant permission for a prosecution to be 
conducted by any person other than an officer of Police 

_ below a rank to be prescribed by the Local Govern- 
ment; and, further, that any person conducting a 
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sprosecution may. do so personally or by a pleader. If — 


any permission is required from me for the conduct of 
‘this appeal application. by Counsel on behalf of the 
-petitioner, I grant such permission. 


It seems to me to be clear, however, that such an - 


application as this may be undertaken by this Court 
.at the instance of a: private individual. 

It is to’ be observed that the powers giveri by 
sections 435 and 439 of the Code of Criminal Proce- 
dure to this Court are extremely wide. 

By section 435 of the Criminal Procedure Code 
‘the High Court “may call for and examine the 


»'record of any proceeding before any inferior Criminal © 


-‘“Court . . ... . for the purpose’ of satisfying 


“itself . . . .. . as to the correctness, legality or 


‘propriety of any finding, sentence or order recorded 
OF passed ; 

Section 439 of the Criminal Procedure Code says : 
“In the case ‘of any‘ proceedings the record — of 
‘which has been called for by itself or which has 
“been reported for orders, or which. otherwise come 


‘to its knowledge, the High Court may, in its 


‘discretion, exercise any of the. powers conferred on 


“a Court of ier HY sections 423, 426, 427 and, 


428 . pare By 
So far as I can ‘see, the’ only dicbers upon the 


power of this Court under ‘these two sections are’ 
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that no order shall be made to the prejudice of am 
accused unless he has had an opportunity of being 
heard, and that nothing shall be deemed to authorise 
this Court to convert a finding of acquittal into ome 
of conviction. 

Four cases were cited to me by learned Counsel 
for the applicant, and I will shortly deal with them 
in order of date. 

(i) In the matter of Aurokiam (1).—That was a 
decision of a Bench under the corresponding: section 
297 of the Criminal Procedure Code of 1872. 

That section provided that, where it appeared to 
the High Court that there has been a material error 
in any judicial proceeding of any Court subordinate 
to it, it should pass such judgment, sentence or order 


_thereon as. it thought fit. It would be observed 


that these words do not appear in section 439 of the 
Code of Criminal Procedure. 

That case was an application for the revision of. 
an order of acquittal. In the course of his judgment 
Innes, Officiating Chief Justice, said: “It seems 
very obvious from the language of section 297 of the 
Criminal Procedure Code that the High Court may 
exercise its powers of revision upon information in 
whatever way received, and consequently upon the 
petition, as in the- present case, of a private person 
occupying the position of a complainant in the case 


ift which revision is sought . . . e 


(ii) In the matter. of the Peltier of Sukbo v. 
Durga Prasad (2).—That was also an acquittal case 
and was a decision of Mr. Justice Straight. The 
head-note runs as follows: ‘A private prosecutor can _ 
move the High Court, in the case of an acquittal, 
to exercise its powers of revision under section 297 
of Act X of 1872.” - 


(1) (1878) 2 Mad. 38. (2) (1879) 2 All. 448. 
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¢+ (itt) Damoo Sahu v. Jitao Dusadh () was also 


as acquittal case, and a Bench decision, involving 
the setting aside, at the instance of a private prose- 
eutor, of an order of acquittal. 

(iv) J. & F. Graham & Co. v. H. C. Elsey (4).— 
That was an application made by the complain- 
ants in the case to have an order of acquittal of the 
j accused considered and set aside. The Local Govern- 
‘ment had refused to order ad appeal against the 
“acquittal. Fox, Chief Judge, in his judgment said 
‘that it bas been urged that, notwithstanding thiS 
‘fefusal, “this Court has power to ee ee 
‘in its  revisional jurisdiction, This is~ so.” -The 
Court, however, refused to interfere with the order 
of acquittal upon the merits of the case. 

' I must refer to'a case where a contrary opinion 
is expressed. I only do so because it is cited in 
Sohoni’s Code of , Criminal Procedure in Several 
passages. 

(v) Thandavan vy. Perianna (5). —That was an ‘appli- 





cation for revision of an order of acquittal. In the 


judgment of the Bench the following passage 
appears: “The present is however, the case “of a 
‘private prosecutor seeking to put the Court in motion 
to revise an acquittal deliberately arrived at by the 
Sessions Judge concurring with the assessors. An 
appeal against an acquittal by way of revision is, in 
our opinion, not contemplated by the Codce,. and it 
should, we think, on public grounds,.be discouraged.”” 

It. will be readily seen that this’, pronouncement 
‘is equivocal, and I attach no importance to it. 
‘There is abundant authority in favour of the propo- 
sition contended’ for by the applicant, and. I need. 


‘only refer to two cases noted at page 963 of the 





+ @)t1915-16) 20 C.W.N. 862, (4) (1916) 9 BLT. 47. 
* (5) (1891) 14 Mad. 363. 
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. 1926. 11th Edition of Sohoni’s Code of Criminal Procedure, 
Mawvne OTE, amas 


oe {i) In “Rakhal Das Roy v. Kailash Banu (6) 
(Sain dnp Jenkins, Chief Judge,’ made an order for 
Deca revision of an acquittal at the instance 
“Orrer, J. of a private prosecutor ; and : 


(ii) In Malik Protab Singh v. Khan Mahomed 
(7) an order was made for the revision 
of an order of discharge, apparently at‘ 
the instance of a private prosecutor. 

This is an important case and a large number of 
authorities upon the point were aan, in the 
Judgment. ; 

It seems to me that it is unquestionable that ‘the 
preponderance of authority is in-favour of’ the pro- 
position that this Court may revise orders of acquittal 
at the instance of a private prosecutor. It seems to’ 
me that, in the.case of orders of . discharge, this 
Court must possess no less powers. An order of 
‘discharge is not a final order, and the offence against 
an accused person .who has been discharged may be 
further inquired into by a Magistrate upon further 
evidence if it be forthcoming. I have no doubt, there 
fore, that this Court has full power to revise an order 
of divatares at the instance of a private prosecutor. 

It was suggested to me that such a power would 
work injustice to accused persons upon the ground 
-of persecution .and want of finality. I need hardly 
‘point out that this Court, in, considering whether to - 
interfere or not, is bound to. have regard to both 
: these matters, and, in ‘the event of its coming to a. 
-conclusion: ‘that the proceeding were taken with a view | 
+o furthering either of these objects. to the. exclusion of | | 
of. other: matters proper | for it to consider, this Court; 
would refuse. such! an dante 





6) (1910) 19. CLE: 113. “(7 (1908-09) 13 C.W.N, 122. 2 
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No appeal lies against an order of discharge, and 1926 
t seems to me that it would be unjust to deny to MAUNG 
HTIN Gyaw 
-@ private prosecutor the right to havean order of: v. 
discharge revised, where such order has been made ey 
improperly. cece 
The next question I must ask myself is— Orrer, J. 


Upon what. grounds does this court act in such 






In considering this question it seems to me 
F necessary first to consider what are the principles 
to be applied by Magistrates in these cases. The 
“sections of ‘the Criminal Procedure Code:which deal 
“with the matter are sections 209 and 210. The 
material portions of. these sections are as follows :— | 
Section 209.—(1) When the-evidence referred to 

in section 208, sub-sections (1) and (3), 

has beeni'taken, and he has (if necessary) 

examined the accused for the purpose of 

enabling him to explain any circumstances 
-appearing in the evidence against him, 
such Magistrate shall, if he finds that there 
~ are not sufficient grounds for committing ° 

the accused person for trial, record his 

reasons and discharge him, unless it appears 

_ to the Magistrate that such person should be 

tried before himself or some other Magistrate, 

in which case he shall proceed accordingly. 

(2) Nothing in this section shall. be deemed to 
prevent: a Magistrate from "discharging the. 
accused at any previous stage of the case, | 
‘if, for reasons to’ be: récorded by such 

, Magistrate, her considers the charge to be 

~ groundless. - 

isecfion 210.—(1) When, fipGn er sdence being 
~~ ~taken and such examination (if any) being 
‘made, the Magistrate ‘is. satisfied that. there. 
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are sufficient grounds for committing the 
accused for trial, he shall frame a charge . 
under his hand declaring with what offence . 
the accused is charged. 

It is to be observed that in the event’ of a- 
Magistrate finding that there are not sufficient 
grounds for committal, he is bound to discharge. A 
mass of authority dealing with the duty of a Magistrate 
in such. cases has been quoted before me, and I 
will endeavour to deal with some of those ‘most 
relied on by the learned advocates on both sides. 

It. must, however, be observed that every case 
‘must be decided upon its own particular facts, dnd 
it would “be unwise, even if it were possible, to lay 
down any inflexible rule to govern all cases. fa 

For convenience I will examine the cases decided 
in each High Court of India. separately and in order. 
of date. ; 

Allahabad: In re the Petition of Kalyan Singh, 
(8).—This was a case much relied upon by the 
respondents and the head-note accurately states. the 
effect of the judgment of Mr. Justice Blair, It is as 
follows; “A Magistrate inquiring into a case triable 
by the ‘Court of Sessions: is not bound. to commit . 
simply —becatise the evidence for the prosecution, if 


‘believed, discloses a case against the accused, but 


he is competent to. consider the reliability of such 
evidence and. to discharge the accused, if he finds 
it untrustworthy.” Pg 

Fatiu and others v. Faitu (9). —Part of the etd 
note runs: “A Magistrate. ought rather to leave the 


decision thereof (i-e., ‘question of discharge or 


committal) to the Court of Sessions than to make 
an. order. cof discharge because. ; in his. opinion. 





(8): (1899): 24 All 265. =. (9) (41904) er are 
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the accused ought to have the benefit of the 
doubt. ” 

This was a Bench caseand Knox, J., said: “ Again 
and again in the course of what this Magistrate, too, 
terms a judgment, he placed on record words which 
show that throughout he was not considering merely 
,whether or not there were sufficient grounds for 
committing the accused for trial ; he was not applying 
. bis mind really as to whether there was or was not 
sufficient evidence or reasonable ground for suspicion. 
Fie was taking upon himself the functions of 
determining whether the accused was innocent or 
ly ws 34 

The latter case was eo relied upon by the 
applicant on whose behalf it was contended that the 


Magistrate had adopted a preety similar attitude’ 


im the present case., 
Het Ram v. Ganga Sahai and others (10),—Mr. 
_ Justice Knox here said that the Magistrate had criticised 
the evidence with minuteness and that this was wrong. 
This case was also relied upon by the applicant. 
‘Muhammad Abdul Hadi v. Baldeo Sahai (11). 
—tThis was a single Judge decision relied upon by 


the respondent and the following: passage was 


quoted :— 
“If the Magistrate. after hearing the defence 
. witnesses comes to the conclusion that their 
evidence rebuts that produced for the 
‘prosecution or renders it so incredible or 
unreliable that a conviction will not follow, 


_ he may act upon his opinion and pass an 


. order of discharge. ” 
I would point out that this case seems of little 
‘walue so far as ‘the respondents are concerned. So 





(10 (1918) 40 All. 615. (11) 192) 44 All, 57. 
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far: from. approving the evidence e the Be ada 
the Magistrate rejected it. 

Bombay: Queen-Empress v. Namdev Satvaji 
(12).—The applicant relies on two dicta of West, J. 
He said: “ What are ‘sufficient grounds for commit- 


ting’ is not not in any way defined, but it is manifest 


that they are not identical with grounds for convicting = 


‘and also “ The Magistrate ought to commit when the 


evidence is enough to put the party on his trial.” 
Emperor.v. Varjivandas (13).—In. this case Mr. 

Justice Crowe said at page 89 of fhe report: “The 

weighing of their testimonies with Pegard to improb- 


- abilities and apparent discrepancies is more properly 


a function Of the Court having jurisdiction to try the 
CHOSE «5 « « « » vs. FEas his daly =o commit’ 


-the when evidence for the prosecution is sufficient to- 


make out a primd facie case against the accused, and” 


_he exercises a wrong discretion if he takes upon himself 


to discharge an accused in me face of evidence oe, 
might justify a conviction,’ : 
Calcutta : Harbans Singh and ather's v.. Fakir 


Das (14).—A Bench case and in: the course of the 


Judgment this passage appears: ‘‘ He (the Sessions: 
Judge who had set aside an order of discharge) seems 
to think that where there is any evidence at all 
regarding the commitment of offence triable by the 
Court of .Sessions,. it is not for the Magistrate to 
consider whether that evidence is reliable or worthy of 
credit, but. that the ‘Magistrate i is bound to commit the 
case so as to leave the matter for determination of < 

superior Court; No doubt, the Magistrate in. taking 
upon himself to determine the value of evidence assum 
a sara hea 5 but it seems to us that itis « 





(12) ase) ul Boin. 1372, (13). (1903) 27 Bom, 84. 
4 (1902) 7 C.W.NE779 
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responsibility imposed upon by him the law.’ Later, 


{ find that the Court was of opinion that* among the . 


considerations: proper to consider is whether it ts 
probable that a conviction would be arrived at. 
This case clearly conflicts with the previous case 
I have referred to and also with the following case : 
Sheobux Ram vy. Emperor (15).—In this case, 
Harrington, J., said at page 839: “If the evidence 


is such that a Judge would have been bound to rule . 


that there was no evidence on which a jury could 
convict, then a *scommittal ought not to be made. 


If there was amy evidence which called’ for an. 


answer, however great the proponderance in favour 


of the spesenet might he, then, the committal. was 


proper.” 
It is to be observed that this was an appeal. 


against an order of committal. By section 255 of 


the Criminal Procedure Code such an order may 
only be quashed by this Court upon a point of law, 
and such an order could not be quashed upon the 
ground that the evidence was insufficient or incredible. 
Different considerations therefore apply, and the 


opinion of Harrington, J., should be read i in the ae 


of these considerations. 


Madras: National Bank of India, Limited 4. G. V. 
Kothandarama Chetti (16).—In this case, the Court 
expressed the opinion in the course of a lengthy judg- 
ment that “a Magistrate neéd not make -an order of 
committal when the evidence adduced for the prose- 
cution is clearly insufficient to justify the. conviction 


of the accused or the prosecution evidence is clearly. 


untrustworthy,” and later “it is ‘his. duty. to be 
satisfied whether there ¢ are fair grounds for concluding 
=ak ee : Pe Sie TOOL hea ee 
" (15) (1904) 9 CY.N. 829. (16) (1913) 14 M.L-T. 200, 
34 . 
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that the accused is guilty so far as appears’ from the 
evidence put before the Court.” 

In re Damappa Palai and others (17).—tn the 
course of an order passed by Mr. Justice S. Aiyer 
approving In re Bai Parvati (18), he said: “If the 
evidence tendered for the prosecution appears to the 
Magistrate to be totally unworthy of credit he is 
entitled to discharge the accused”; and later he’ 
approved of the opinion expressed by Bakewell, J., in 


' National Bank of India v. Kothandarama Chetti, above 


referred to, when he said: “I do not think that it is 
possible ,to fix positively the limits within which the 


‘Magistrate should exercise his discretion and’ prefer 


to express the rule negatively by saying he must 
not in any way encroach upon the RUEUOHS of a 


jury.” 
In te Ponniah Tirumali Vandaya “Phevar and 


‘others (19).—The head-note is : “All that a Commit: 


ting Magistrate dealing with a case has to do . 
is to-see if a primd facie case has been made out, 
but he is not precluded from drawing” reasonable. 
inferences from facts deposed to by the. prosecution 
witnesses where more than one inference can be 
drawn and to discharge the accused where the 
evidence is unworthy of credit,” And at: the end 
of the judgment I find the the following :— What the 
Court has to see is. whether the evidence is such 
as to render the. case a fit one for the jury between 
the conflicting probabilities or whether ate, clearly 
points to there being no primd facie case for the 


accused to meet. In arriving at.a decision the 


Committing “Magistrate must have discretion ‘and 
eka to “weigh the. evidence.” 





“17 «gta 23 Le. 741," ~ on “(8) 8 Lc, 631, 
+ (19) (1922) 65 1.0993, 
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‘The view expressed in these three Madras cases 1926 
seem to be . consistent, and also to conform to  Maune 
aid re Hrin GYAW 
principles of good sense. They appear to me to lay v. 
«lawn correct rules for the ee of Magistrates “A0NS Fa 
in these cases. one 

The question in every case seems to me to be  Orrer,J 

as to the amount of discretion which may be exer™ 
*eised by a Magistrate in considering the evidence 
called before him. 
"Tt was contended by the applicant that a Magis. 
‘trate is bound to commit unless he properly comes 
to the conclusion that the evidence is so impossible, 
-or so radically improbable, that he is bound to dis- 
regard. it. ah 

There appears to me to be ‘no authoritative . 
he decision which _Boes as ‘far as this. 

‘By. the respondents, on the ‘other hand, it was 
ee that a Magistrate has a far wider discre- 
tion and may weigh the evidence, ‘consider the 
probabilities and commit or discharge in accordance 
with his views as to the value of such evidence. 

It is impossible to lay down any “general . tule oF 
“ules | ‘which’ must be applied in every’ case and it is 
extremely. difficult to arrive at’ a formula which’ wilt 
be of assistance in all circumstances. But the 
general result of the cases I have referred to, and 
‘a large number of others (among them being Crown 
v. Po Nyan (20), Tambi v. Appalasamy. (King- 
Emperor (21); and Mahomed Mojdin v. King: 
Emperor (22) considered by me, may be expressed. 
shortly as follows :— 

(i) That a Magisttate is competent to Sonsider 
‘the credibility and weigh the nen . 
- Of the evidence. | 


(20; (1900-02) 1 BR. 348. —~—(21) (1917-18) 9 LBR. 208, 
{22} (1923) 1 Ran, 526-at page 931. 
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That this is so appears to-me to ee clearly | 
and reasonably contemplated by thes : 
statute ; for unless he has some such: 
discretion as this, his duty will only be 
to record the evidence and commit every © 
accused person for trial. 

Gi) In this consideration his discretion is limited.. 

-In a matter of reasonable doubt, he must not rely" 
upon his own opinion ; in fact, he must not, : 
encroach upon the functions of .a Court | 
of trial. 

(iii) Furthermore, he must keep before fins the: . 
_ question whether there are fair grounds for: 
concluding that the accused is guilty. upon: 
the evidence. In other words, where there 
is a prima facie case, upon evidence 
reasonably credible by a Court of trial,. 
he should commit. 
in all cases where a Magistrate discharges or com~ 
mits, he should give his reasons for so doing, and it 


_ will be proper to consider these reasons when deciding, 


whether he. has exercised his discretion carrectly. - 

‘I have endeavoured to deal generally with the 
position of Magistrates in. ‘these cases; it is now 
necessary to say whether the District Magistrate 
in the present case has properly exercised is. 
discretion. 

‘The evidence in the present case was. gone into- 
both for the prosecution and ‘for the defence at very 
great length. In view of the decision I have come to: 
upon the whole of the matter I do not propose to. deal: 
with that evidence at all. It seems to me that were 


I. to do.so the. hearing’ ‘of the case before the Court of 
trial might be prejudiced. It will’ be sufficient. for me 


to say that a. man called U Po Thet’ ‘died under  suspi-- 
cious. cifcumstances © and the ° applicant, Htin Gyaw, 
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charges the respondent with having poisoned him. 
Counter charges of a similar nature are made by the 
respondents against the applicant. 

With regard to the decision of the learned Dis- 
trict Magistrate he wrote a detailed judgment* in the 
course of which he reviewed the evidence in great 
detail.. He rejected that called on behalf of the 
applicant but he appears to have had no doubt at 
all that the evidence for the prosecution could not 
‘be accepted by him. I propose to say no more than 
this, that in my opinion he kas gone too far. He seems 
to have usurped the functions of a Court of trial and 


took upon himself to reject the evidence as to the truth, 
-or falsity of which it seems to me impossible to say. 


that there can be no reasonable doubt. 


. There was. at least a prima facie case and. therefore 


in my view sufficient ground for commital. ° 


The matter, however, does not rest here so far as the : 


-evidence is’ concerned, I observe that the District 
Magistrate | himself did not hear ‘the evidence of, the 
two principal’ ‘witnesses for, the" prosecution, These 
'men gave their evidence before the Special’ Power 


Magistrate of Myaung mya, This Magistrate was trans: 


ferred, and an order was made by this Court, that 





held. by the ‘District, ‘Magistrate. ‘That being so, I 
am of opinion that ‘the District Magi¥frate ought es 


: have been’ most reluctant to take the “seponsibility of 


 Tejecting the evidence of. which the record only was. 
: : ‘before him. | 

‘One further important eter remaitis to be. con- 
sidered. I observe that’ in. consideritig ‘the evidence 
sof the two most important. witnesses tendered on 
“behalf of . the prosecution, the. learned Magistrate 
compared _ their évidence. as given. before him with 


LRTI 


=the hearing of the case should be withdrawn from 
his successor and that further ‘enquiry © should be 
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_ been puf to them by way of cross-examination, andi 
“if they had admitted those statements it would Sou 
‘ doubt have been “useful and proper to compare thei! 


~ District. Magistrate but they do not eveii ‘seem t 
~ have been. referred fo" in the course of. the evidenc 
rs the case. 
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their previous statements made before the Detective 
Inspector and also at an inquest I am unable to 
understand how he came to take that course. oft 
far as the statements to Police officers are concerned 
they cannot be used for any purpose at any inquiry of 
trial in respect of any offence under investigation at 
the time when such statements were made. (See 
section 162 of the Criminal Procedure Code.) 

It was suggested on behalf of the respondents that: 
the provisions of section 165 of the Evidence Act: 
justify such 4 course. I cannot agree... That section: 
empowers a Judge in order to obtain proper proof: 
of relevant facts to ask any question or order produc:. 
tion of any ‘document. it cannot be said that proper 
proof was obtained when the matters I have referred: 


-to were not and could not have been proved according! 


to the law of evidence relating to statements to Pelion 
officers. : 

With regard to the statements made by witnessed, 
at ‘the previous inquest, these no. doubt could ‘have, ; 













with their evidence in the case. On ‘the ~ othe 
hand if they. had denied their former statement 
proof of those statements would have ‘been permissible, 
by reason of the provisions of section 155 of thé 
Evidence Act. This was not done. No’ steps of 
this kind ~ seem. to have béén taken.” ‘The ‘previou 
statements seem to have been considered by th 


“ Two Serious siroeignitis therefore Seem 46 meé. t 
have taken place, ‘My attention’ was calléd to a eas 
réported at page 255 of Weir’s Offences and Criminals 
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Procedure, Fourth Edition. In that case the question 
was whether an order of discharge could be inter- 
fered with by a High Court, and in the course of 
judgment, I find these words “It would have been 
otherwise if the Magistrate had ignored or contra- 
vened an express section or some other provision of 
law” as in the case reported in Indian Law Reports, 
27 Calcutta, page 126 ‘Charoobala Dabee v. Barendra 
Nath) and it appears that the Presidency Magistrate 
dismissed a complaint on report of the Police, but 
he did so without examining the complainant. ' There 
was, therefore, a serious error in the procedure and 
it was because of this serious error on the part: of 
the Presidency Magiatrate. that the High Court. ‘of 
Calcutta. ordered further enquiry to be made. It does 
seem to me, therefore, that’ for the reasons I fave 
stated, strong grounds exist for interference by this 
Court in the present case, 

- A point was raised on Belial of the ecasie respond: 
eit and it was suggested that certain evidence coutd 
not be accepted, and that if not accepted there was no 
evidence remaining upon which he ought to have been 


committed. For the reasons I have given,. 1. do ‘not. 


propose to discuss that: evidence nor to say. more 
thah that it seems to me there was aufficient evidence. 
capable of being reasonably believed for consideration 
of the Court of trial for the -ermmittal of both the 
respondents.. pies 
‘Upon the: whole doniter i haven nid. aloatiae: 
{a) that upon. the evidence there were. sufficient 
ground for committal ; 
_(d) that there were regularities‘ in the couttse 
“of the enquiry, ” ; 


“That being'so, in the interests. oF juitice he 


matter tnust be furthet ‘enquired into. “{ therefore set 
aside the order of discharge and direct that the 
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‘respondents be committed for trial by the Sessions 


Court of Myaungmya upon the evidence recorded in 
Criminal Regular No. 4 of 1925 of the District 
Magistrate’s Court of Myaungmya. 





FULL BENCH (CRIMINAL). 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, Mr. Justice Heald and 
; Mr. Justice Chari. . 


Jane ENeeECR es 
~U, 


NGA TIN GYI. 


: Cakoabea Pessibors Code (Act V of 1898), section 434; Letter, Pakint, sections 24 
and 25—Sections 303 and 305 of. the Criminal. Procedure Code—Effect 
° of verdict: of jury based on a mistaken view of the law—Reconsideration of 
. verdict by jury—Practice of reading passages from Law Reports to a. jury— 
» Misdirection—Indian Penal Code (Act XLV of 10), sections: 303 and 304, 


In- High Court Sessions trial for murder, the jury at first isis in an 
unanimous verdict of “ culpable homicide not amounting to murder.” The 
Judge put questions to: the jury to ascertain which degree of that offence they 
“Gatended and.their answers revealed the fact that they had not understood the 
law on the subject. and were confused. Af their request the Judge read out to 
qhéni ‘a “portion - of. the’ judgment reported in XI L.B.R. at ‘page 118. The 
qury.asked_ for permission. to | retire for further consideration, which owas ; 
granted. _They then unanimously brought in a: verdict of murder under 
“section 303 of the Indian Penal Code, which’ the Judge. accepted. Counsel 
“for thé accuséd requested a reference to a Full Bench. 

Held, that the: first: finding of the jury could not have been recorded as a 
‘Veniict as they did not specify which kind of culpable homicide not amounting 
to murder they:meant, and the Judge was bound to ask them what they méant- 
«The answers showed, thatthe jury had taken a mistaken view of ‘the law and 
hence their finding was not a ‘verdict which both the Judge and the jury were 
entitled to disregard and the j jury to retire for further consideration. | Though 
reading -passages from. law reports is as'a‘ rule ‘undesirable, it was not a 
. misdirection, and the passage read by the Judge in this case was a guidance, 


“‘which the jury were entitled to’ ask, as to what inference they could draw 


from the weapon used. Their: ‘suhsequent verdict was ‘clear and ‘uhanimous 
. which the Judge was bound:-to: at : = tes 


Hla Gyi v. King-Emperor, s L.B.R. 75; Nga Khan v Lieeitaperet il 
2, LBR., 1155 ‘Queen-Empress Ye, Sustiram Mandal, 21, W.R: 13. Rew v. 





* Civil. Refereucé No. 425; sof 1926, arising. out of High Court Sessions: ‘Triay 
“No. 14 of 1926,” - 
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-Govinda, 1 Bom. 342; Rex v. Shwe Ein, 3 L.B.R. 122 ; Thein Myin v. King- 
Emperor, 9 L.B.R. 90—referred to, 
Queen-Empress v. Chunilal Vittal (unreported)—distinguished, 


A. Eggar (Government Advocate)—for the Crown, 
' McDonnell—for the accused. 


This reference arose out of a High Court Sessions 
drial at which Mr. Justice Dackworth presided. The 
,events leading to the reference are set out in the 
order of reference of Duckworth, J., which is as 
. follows :— 

“In this matter, Mr. McDonnell, on . behalf. of 
the accused, Nga Tin Gyi, has applied to have.a 
- reference made to a Bench of three Judges of this 
Court. I think that under section 434, Criminal 
Procedure Code, read with clauses 24 and 25 of the 


_ Letters Patent, I have the power to make the- 


required reference in regard to Sessions Trial No. 


14 of 1926 (King-Emperor v. Nga Tin Gyi, under — 


‘section 303 of the Indian Penal Code). . 

The events, which took place with eabyaiee to 
ie verdict of the jury,-were of such a nature that 
it. is: possible that a point. of law arises. om 

The final verdict, which was an unanimous verdict 
was one of Murder under section 303, Indian Penal Code, 

‘On the evidence in- the case, I- consider - that 
this verdict was justified, and inastnuch as it was 
unanimous, and the jury were, before that, clearly in 
the dark as to their true opinion, [ passed: a death 
‘sentence, which is mesos possible; sentence under 
that section, a ae Oo 

. The jury. at _ first ‘staled that their ‘unanimous 
verdict was that the accused was guilty of .‘ culballs 
Bomicise not amounting to. murder.” 

In. order: to’ determine which degree of that offence 
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“the j jury intended, I proceeded’ to ask questions,-which, — 


‘together withthe jury’s replies thereto, I “have ‘recorded 
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1926 as near as possible in the exact words used. | 


feomcont 


Kinc- acted under section 303, Criminal Procedure Code. 


cite _ From the answers given, the jury showed _ that 
are a they were in great doubt as to what they did mean, 


and, finally, I-was asked to state to them again. 
the portion of XI L.B.R. 115 at page 118, which 
1 had explained to them in the summing up. This.. 
I did. The jury then asked permission to retire ; 
once more and consider - matters. I consented | 
since their verdict veered from once under section: 
304 to one under’ section 325, Indian Penal Code " 
and they did not. seem to know what they meant. 2 
It was not I who sent them back to reconsider matters; | 
arid: I did not give them any fresh directions as t 
their verdict. — 

After about half an hour they returned, a 
ananimously --convicted the accused “under Sectio 
303; Indian Penal. Code. - Be ats 4 

I passed sentefice as stated. 

I have since noted, in Sohoni’ S notes iter sexitio 
3032, Crifninal Procedure Code, that it is stated tha 
in such a case, it has been held that the jury *ca' 
“no longer: return a verdict of “ guilty of mutder, 
aid that, if they do so, “the judge should sine! 
treat it as:a verdict undér section 304 (1), Thdia 
Penal Code. SS 982). 1 can find no othe 
saa Peep tek @ 

 ¥ theréfore: refer the matter, as it seems to im 
that’ a point ‘of law may arise as to the validity 

_ the conviction under; section 303, Indian’. Pena 
Code, and the sentence: The execution of th 
death ‘sentence’ might ‘be suspended pending: orders, 

The two Burma’ cases, though not paralled, a 
Hia' Gy Ve King: ‘Emperor: @ and Then — 

_ Ring-Emperor (2) Pa, ae 
NES SE Ne Te ce Tinks: ao 
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[The Full Bench, composed of RUTLEDGE, C.]J., and 
Heap and Cuarr, JJ., acnhenied the action of the 
Trial Judge. ] 


RUTLEDGE, C.J.—This is a reference made by 
Mr. Justice Duckworth under section 434, Criminal 
Procedure Code, read with sections 24 and 25 of the 
Letters Patent arising out of Sessions Trial No. 14 
‘of 1926. 

: The accused, who was a convict serving, m_ the 
‘ Rangoon Central Jail, a sentence of transportation for 
life, was charged at the last Sessions with the murder 


of a fellow convict under section 303, Indian: bs seus 


Code. - 

After the Judge had charged the jury, they pores 
and. after a considerable interval returned and_ stated 
that they were unanimous and that their verdict was 


that the accused was guilty of. culpable homicide not. 


amounting to murder. This was a. verdict under 
section 304, Indian Penal Code, but as that section 
embraces a more severe and a less. severe portion; 


the Judge very properly. questioned them as to which | 
part. their verdict came. under. There then sau 


. the following dialogue :—. 


Q.—Of that there are two degrees under section | 


304, Indian Penal Code. Do you find that he interided 


to.cause bodily injury likely to cause death, or that 


his act was done with the knowledge that. be ® was 
_ likely to. cause death? . See eo 

_- Aa=No.. We find that he caused bajdiey eens 
justification, ia he: did not Sila ee: ‘cause: 
death. oon fo 
“O==Is that. not inconsistent ‘with your verdict “ 
stated above ? oe 


- Ai—He did. not expect the man ‘would die. That | 


is what we meat, 


491 


1926, 
KinG- 
ieMPEROR 


uU 
NcGa Tin 
Gy1. 
S coteeeenell * 
RUTLEDGH, 
CJ. 


492 


_ 1926 
KING- 
EMPEROR 


v. 
Noa TIN 
‘GYL 


RUITEDGE, 
2 Of. 


INDIAN LAW REPORTS. _ [Vot. IV 


Q.—Then you think he did not know that his 
act was likely to cause death? 

A.—He did not know. 

Q.—Then how did you make out that his act 
amounted to culpable homicide not amounting to 
murder ? What is your verdict? Are you not mixing 
up expectation with intention? 

A.—We think accused caused a wound by which 
he did not intend to kill the deceased. 

Q.—Quite so. Then it is not. murder, but what 
exactly do you mean? 

-4.—That he intended to cause grievous hurt to 
the man. 

Q.—Then you mean that he did not even. know 
that this heavy below was likely to cause death ? 


A.—Our opinion is that thé implement which he 


used was not one which would: be likély to cause 

death, As-a jury we would like the Judge to read’ to 

us the Burma Ruling referred to in the summing up. 
The Judge read from-Nga’ Khan v. K.E. (1) from 


“Tn our judgment” to “nature to cause death,’ 
which he had read in the summing up to the jury. © 
On this the jury retired and after a considerable | 


interval returned a unanimous verdict of guilty pase x 


section 303, which the Judge - accepted. 


For the accused. it is argued that though thé first 4 
question put was within the province of the Judge | 
under section 303, Criminal Procedure Code, the | 


verdict was clearly and irrevocably one of not guilty 
of murder, and that as soon as. the Judge .ascertained 
under which part of section 304, Indian Penal Code, 
their verdict fell, he should have stopped, and that-his 
reading a passage from a judgment in another ‘case 


with entirely different facts amounted to.a misdirection ; 





oe 8 een fi hs 16 at, 118, 


: 
‘ 
t 
4 
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.which entirely vitiated the trial. On the first part of 
his argument strong reliance is placed on the case of 
QE. v. Chunilal Vithal in Ratanlal’s Unreported 
Criminal Cases, page 982. From the judgments both 
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_of Parsons, J., and Ranade, J., they held that the Judge yreocu, 
_ having accepted the verdict of the majority of a: jury 
ould not afterwards accept a second and inconsistent 
-yerdict. They distinguish the case from that of Queen 


Y. Sustiram Mandal (2).. While expressing no opinion 


Be 2 





a hether in the circumstances of the case the decision 
“was right in Chunilal’s case, it is clearly distinguishable 
‘from the present. Until the jury intimated under 
Ewhich part of section 304, Indian Penal Code, their 


'verdict fell, it would not in fact be accepted and 


“recorded. It was incomplete. And if their subsequent 
/answers to proper questions addressed to the jury 
fehow that they have arrived at no unanimous verdict 
‘under section 304, Indian Penal Code, at all, it is 
‘the duty of the Court to send them back for further 
; _consideration. 
‘Admittedly, the first question put-to the jury was 
_perfectly proper. And it is clear that the negative 


A SHPATI ROMERO AEE ETA eA 


verdict under section 304, Indian Penal Code, at all: 


In these circumstances’ the Judge ‘was justified ee 


‘putting the further questions to see if they meant, as 
‘some of their answers indicated, a verdict under 
_section 325, Indian Penal Code, of voluntarily causing. 
grievous raid, Once the jury answered “No” to 
‘the first question put to them, I am of opinion that. 
‘the Court could not accept the first verdict which was. 
‘nullified by that answer. If it was so nullified, as. 
‘they had not arrived at a decision, it was right that they: 


should retire and _ further consider . their verdict... 





sd - (2) ol wees 1, . 


answer given showed that they had not come to a 
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It is immaterial that their subsequent answers seem 


to point to something less than murder. If the 
imperfect verdict which they returned is shown by 
their first answer not to have been intended, then there 
was no verdict which the Court could accept and 
the jury were at liberty to consider afresh. 


And here it is necessary to consider the further 
point urged for the accused, viz., that in reading the 
passage from Nga Khan's case the learned Judge 
erred so seriously as to amount to a misdirection. 
There is no prohibition in law so. far as [ know 
forbidding a Judge to read to a jury in his charge 


- from a judgment. In practice it is not desirable to 


refer.and read from several law reports, as it may 
have the effect of confusing the minds of laymen. 
But in explaining the dividing line between murder 
and. culpable homicide not amounting to murder 
Judges have frequently read, in their charges, a 
passage from some. well-known judgment such as 
Melville, J., in Govinda’s (3) or Sir Charles Fox ‘in 
Shwe Ein’s case (4) as accurately illustrating the dis- | 


* tinction. In so doing they are acting very properly, rs 


blow. from a hollow bamboo, the offence is not murder: 


In reading from the decision in Nga Khan's case 


in his summing up and explaining the law the learned _ 
Judge was rightly drawing the jury’s attention that 
they were not merely to confine their attention to : 
4he fact that: only one blow was struck or to the © 


nature and weight of the weapon. The passage “In| 


our judgment. it. would be most unsafe to suggest. | 
that in all cases where death is caused by a single | 







ie. that the sole ‘criterion is the nature of th 
weapon used. The size and the weight of the stick 
the. manner- in which it is used and the actua 


(3) (1876) 1 Bom. 342... © (4). (1905) 3 L.B.R. 122.. 
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injuries caused by the blow must all be considered’? — 16 


was perfectly relevant and is perfectly good law.4.I Kine 


é EMPEROR 
think that the learned Judge should have stopped ee 
there, as the next sentence applied to the facts of “Gy. 
that case. “Here the injury was so severe and  pyitepce, 
uncommon and the force used must have been so Cy. 


. terrific that we are of opinion that the offence fell 
“under section, 300, thirdly, Indian Penal Code, i.¢., that 
Lhe intended to cause injury sufficient in the ordinary 
course of nature to cause death.’’ But while this 
“sentence may have been irrelevant I cannot conceive 
10w -a jury could be misled by the fact that in 
nother case where the injury was so severe and 
‘uncommon and the force used so terrific the accused 
was found guilty of murder. 

. - For these reasons I am of opinion that the learned 
Ju dge was justified in accepting the verdict of the 
_jury of guilty under-section 303, Indian Penal Code, 

»and in treating the prior verdict as nullified by the 
jury's first answer to the Judge’s question. 


eo 
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Heap, j—1 agree with the learned Chief Justice 
n his answer to the reference. 
The accused, who wasa convict serving a sentence 
f fransperistion for the life, was charged with having 
pmurdered another convict ; and section 303. of the 
Indian Penal Code. says that whoever, being under 
Rsentence of transportation for. life, commits murder 
ishall.be punished with death. i 
- Ona charge under that section it was open. to 
the Jury to find that the accused ‘was not guilty of 
a urder but was guilty of one or other of the two 
forms of culpable homicide not amounting to murder, 
ewhich are specified in section 304 of the Code, or 
sf some minor offence, If they had so found the - 
2 udge would have,been bound to record their verdict 
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-as might be necessary to ascertain what their verdict’ 


act was done with the knowledge that he was likely | 


“he caused injury without justification, but did. nots 


‘intention of causing bodily injury which is in facts 


‘and . that fact having. been’ disclosed by. Geeston a 
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and to pass sentence accordingly. But the jury dict . 
not say towhich of the two dinds of culpable homicide 


- not amounting to murder their finding of ‘“ Guilty of 


culpable homicide not amounting to murder” was 
intended to refer, and, therefore, their finding was 
incomplete and could not be recorded as a verdict 
and the Judge was bound to ask them such questions. - 


was. Accordingly, he informed the jury that there 
are two degrees of the offence of culpable homicide 
not amounting to murder, and asked them whether 
they found that the accused intended to cause bodily ; 
injury which. was likely to cause death, or that his., 


SS ee 


eect 






















to cause death. Their answer that they found’ that’, 


expect that that injury would cause death, showed that. 
they had not understood the law on the subject of7 
murder and culpable homicide not amounting to! 
murder since expectation of death is not a necessaty’) 
ingredient in either offence. It may amount to" 
murder if death is caused by an act done with the; 


sufficient in the ordinary course of nature to cause | 
death, even if ‘the person who did the act had n 
actual expectation that death would be the result of ‘ 
his act, and ‘similarly, it may be culpable homicide: 
not amounting, to murder if death is caused by doin 
an act with the intention | of causing such bodil 
injury as is.in fact likely to cause death, but no 
with the intention of causing such bodily injury a 
is sufficient in the - ordinary course of nature t 
cause death, even if the person who did the act ha 
no. expectation that death would be caused. It bein; 
thus clear that the jury had" not understood the law 
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which the Judge was bound to put to the jury, 
~ the Judge was entitled to ask the jury such further 
jiicstions where necessary to ascertain what their 
verdict really was. To those questions the jury 
replied that they found that the accused did not 





_ expect that the man would die, that he did not 


iknow that his act was likely to cause death, 



















hat he did not intend to kill the deceased, and 
tat he intended to cause grievous hurt. These 
mswers showed that the jury had not directed their 


ingredient of murder or culpable homicide not 
mounting to murder that there should be an expecta- 


‘to cause death, or an intention to kill, Every man who 
kills another necessarily causes grievous -hurt ‘and in 
“most cases intends to cause grievous hurt and the 
Squestion which the ‘jury had to decide in this case 
| was not whether or not the accused intended to cause 
E grievous hurt, but whether. the hurt which he 
intended to cause went beyond grievous hurt, that it is 
Eto say, whether the hurt which he intented-to cause 
a as merely grievous: hurt or was such bodily injury 
Sas was likely to cause death or such bodily injury as 
Ewas sufficient in the ordinary. course of nature fo 


their finding was no verdict whether.on a charge of 
‘murder or on a charge of culpable: homicide not 
‘amounting to murder. But in answer to a further 
}question by the Judge the jury said that they found 
ithnt the implement which the accused used was not 
ne which would be likely to cause death, On that 
Ainding they would be entitled, if they were so 
minded, to infer that the accused did not act with the 


a 


‘tion of death, or knowledge that the act was likely’ 
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‘finds to the fact that it is not an essential | 


Hcause death. To that question these answers of the 
jury were no answer, and their answers showed that 


[intention of causing such bodily injury as was either 
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sufficient in the ordinary course of nature to causc 


‘death, or was likely to cause death or with the 


knowledge that he was likely by his act to cau se 
death but before drawing any of those inferences they 
desired to have their memories refreshed by the 


reading of a passage from a decision of a Bench of 
-the Chief Court which the Judge had read to ‘them 


in his charge. The -learned advocate who appears 


‘for the accused: suggests that the reading of the 
official reports of other. ‘cases to the ‘jury ‘by’ ‘the 


Judge amounts to misdirection, but I agree with the 


“Tearned ‘Chief Justice’ that in this’ case such: reading 


did‘ not- amount to misdirection. . The jury were 


evidently in doubt as to. what inference they should. 
‘draw from the wéapon - used: That .was* a: matter 
owhich was in their own: discretior: but’ ‘they were 
‘entitled to ask the “Judge for guidaice or, as they 
“did, for a repetition: of the guidance which’ he had 
- given- 40° them in his. charge. The -effect of the 

passage which the learned Judge read was that the 
criterion of intention should be not merely the 
-wedpon used but its size and weight, the manner in 
which it was used, and ‘the ‘actual “injuries caused, 

-and » that ‘in a case where the injury caused’ was. 
‘gevere and uncommon and the force used was terrific, 

‘an intention to cause injury sufficient in the ordinary 
tecourse of naturé to cause death might be presumed. 
After the reading of that’ passdge the. jury asked for | 


j 


permission to retire | for further consideration, and -as | 


‘their first finding: was. not a “finding which could be | 
‘recorded as a verdict and as the answers: to the} 
questions which’ the judge was'-bound to put showed | 
‘that ‘it was bisinee'g on'a mistaken view. of the law and: 


was therefore a’ | mistaken finding, I am. of opinion | 
that the Judge was" “Fight ‘in- giving them that ‘per-. | 


‘mission ; and. was ‘also wight in’ accepting the: verdict | 
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which they subsequently gave. As that verdict was. 
clear and unambiguous, the Judge had no power to 
ask any further questions and therefore that verdict 
was final, and, as it was unanimous, the Judge was 
bound to accept it and pass sentence accordingly, 
just as he would have been bound to accept the 
first finding, if it had been a finding which could 
fave been recorded as a verdict. In view of the 
fact that it was not such a finding and that as a 
result of questions which the Judge was bound to 
put it was found.to be no verdict either on a charge 


of murder or. on.a charge of culpable homicide not 


amounting to murder, both Judge and jury were, 
in my opinion, entitled to regard it as no verdict and, 


the jury were entitled to deliver their verdict. after 


such further consideration as they needed. 

For these reasons .I agreed with: the learned Chief 
Justice that there was no misdirection and that the 
verdict of guilty of murder under section .303 of the. 


Indian. Penal Code was a verdict which the Judge 


Has bound to ae 


Cuari, J.—I concur. an 


499 


1926 
Kix. 
EMPEROR 
UW, 
NGA ‘TIN 
GYt. 


HEAL, J. 


500 INDIAN LAW REPORTS. — [Vot. IV 


APPELLATE CIVIL. 


Before Mr. Justice Mya Bu. 


"1926 MAUNG SAN YA AND ONE 
Aug, 24. i 
MAUNG SAN PE.* 


Registration Act (XVI of 1908), section 77—Suit to compel registration whethate 
maintainable independently of Registration Act—Second A theal—Pliantig'e 
right of suit whether to be contested for the first time. : 

‘' Held, that a suit to. compel ‘registration of a. deed would not li ee 

independently of the Registration. Act, section 77; and that where. ‘there wage 

no appeal or application to the Registrar against the Sub-Registrar's refusal t 

register the document, a suit in the civil court is not maintainable. : 

-. Held, that ‘a question of law which would affect the plaintiff's right 
- institute the suit could be raised for the first time in second appeal. 

_ Edun v. Mahomed Siddik. and others, 9 Cal. 199 ; Kunhimmu y 

Viyyathamma, 7 Mad. 535 ; Udit Upandhia and another v. Imam Bandi Bibi, 2 

All. 402 ; Venkatasami v. Kristayya, 16 Mad. 341—followed. 








Paw Tun—for Appellants. 
. E Maung (1)—for Respondent. 










Mya Bu, J.—The plaintifis- afpeliants sued thé 
defendant-respondent to enforce registration’ of the 
mortgage deed, Exhibit A, alleging that the an 


said sum of Rs. 250, 
Two issues were framed, namely :— : 
(1) Did the defendant owe the plaintiff Rs. 2504 

If so, did he mortgage his land” ‘to the 

‘piigut for the said sum ; and | 





mortgage deed, Exhibt A i r 


© Civil Second Appeal No. 599 of 1925, 
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The trial Court answered these issues in favour 
of the plaintiffs-appellants and granted a decree to 
them compelling the defendant-respondent to eftect 
registration of the said deed. On appeal from that 
decree by the defendant-respondent, the Lower 
Appellate Court disagreed with the. Trial Court's 
findings of fact on the abovementioned issues and 
dismissed ‘the plaintiffs-appellants’ suit. 

The plaintiffs-appellants have now come up to this 
Court. appealing against the decree of the District 
Court mainly on the ground of errors sn the findings 
of fact. But it has been found necessary to decide 


a preliminary point before dealing with the merits 


of the case on facts.. The preliminary question 
which must be decided. now is whether a suit such 
as the one in this case lies independently of the 


provisions of the Indian Registration Act. The facts 
necessary for the determination of this question are. 


that the defendant-respondent is alleged to have 


signed the deed, Exhibit A, and that, when it was - 


presented to-the Sub-Registrar for registration, the 
defendant-respondent appeared and denied having 
executed the deed. Consequently, on the 18th of 
‘November 1924, the Sub-Registrar refused to. register 
‘the deed on the ground that the alleged” executant 


had denied execution. As against this refusal by the 


Sub-Registrar, nothing further was done on. behalf 


of the plaintiffs-appellants until they instituted this- 


suit on the 2nd of December 1924. The procedure 
laid down in section 73 of the Indian Registration 
Act allowing the plaintiffs-appellants in this . case to 
make. an. application to the Registrar against the 
Sub-Registrar’s. refusal . was not taken. advantage of 


and therefore the suit was ‘not filed in accordance 


with’ ‘séction 77 of the. said’ “Act.” “It has been 
contended . on. behalf ‘of the defendant-respondent 


501 


1926 
Mauna SAN 
YA AND 
ONE 


0. 
MAUNG SAN 
PE. 


Mya Bu, J 


1802 


"4926 


 MAUNG. SAN 
Ya AND 
“ONE 
MAUNG SAN’ 
” PE, 


“Mya Bu, 
. 


INDIAN LAW REPORTS  [Vou. iV 


that a suit such as this does not lie independenily: 
of the provisions of section 77 of the said Act and 
that a suit under that section could not be brouvwlif 


‘except after a refusal by the Registrar to order 


registration. In°my opinion the law on this poutit 
appears to be quite clear and that is that a refusil 


‘by the Registrar to order registration is a condition 


precedent of a civil suit brought under section 77, 


of the Registration Act; and as, in this--.case, NO: 


application had been made to the Registrar against, 


the Sub-Registrar’s . refusal to register the said 


document, the suit was not maintainable. Ht has, 
been. held in the case of Edun vy. Mahomed Saddik 


and others (1) that. no suit to compel registratio 1 


would lie independently of section -77 of the. Indian: 
Registration Act. There have also been decisions 


another V. Imam “Bandi: Bibi (4) to the same effise : 
It is therefore clear that the  plaintiffs-appellants’ . suit 
in this case was not. maintainable. . This -being my 
finding, it is not necessary to 2 into the: merits of 


“ease on facts, © 


‘The leaned: Gouneal: for ‘the plaintiffs-appellad 


contended that, as the defendant-respondent.did n 
-raise the“ above question either im the « Court 


first instance in his written statement or ir thé! 
lower appellate . Court, - this question. should not 


‘heard for the first time: on second appeal. Ta 
‘unable ty give effect to this coritention. The questio 


‘deals with the - plaintiffs- appellant's very, “right 


Gnstituting the suit, It is morethant a there quéstio 
sal  farisdietion ‘or a bE of mixed fact att la 





| (i) (1883) 9 cal. 180. Te : B) 411893) 16 Mad. Sai. 
* (2); (1884): 7. Mad. 535. (4) (1892): 24 Ali. 402.7 >. 
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for the above reasons I must ASHE the BEES 
ind the suit will stand dismissed. 


As to costs the fact that the point on which this 


uppeal ‘is now decided was never raised in the two 


lower Courts must be taken into consideration in - 


favour of the unsuccessful plaintiffs-appellants, who 
appear to have a case of reasonable strength on facts. 
.{ do not think that it would be fair to order costs 
in favour of the defendant-respondent and I. direct 
‘that each party should bear its own costs in all the 
“Courts. ; 


APPELLATE CIVIL. 


Before Mr. Justice Brown. 
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Rent, meaning of-—~Payment for enjoyment aiuk.use of imoveables and trees— - 


Transfer: of Property Act (IV of 1882), section 105—Registration Act (XVI of 
1908), section 2—Suit for “rent” for lease of trees not covered by article 
8 afithe second schedule of the Provincial Small Cause Coitrts Act (IX of 1887). 


Held; that the suil for rents; contemplated bv article 8 of the second schedule 


of the Provincial Small Cause, Courts Act, Moes not. a suit. for: font, of 


' ‘Heid, further.” that a suit for rent for the lease of ‘palm treed, “not” Being 2 a ren 
suit is, within the competence of a Small Cause Court to entertain. . - 
WN atesa Gramani v. Tangavelu seileticcien: 38. Mad. 883—followed.. 


“Miiter- —for Petitioner. 
Tha Kyaw—for Respondent: 


"Brown, Jo-The petitioner, ier Kywe, . sued 
of reipondent,: Maung _. Kala, i the Township. Court 
of Myittha for the recovery .of a hundred’ viss of 
jaggery or: its value, Rs. 45, claimed. as rent: due for 





oe Civil Revision No. 38 of 1926. 
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‘invested by- the Local Government with authority tor 


‘definition in the General Clauses Act. The onlyg 


' property under certain, conditions in consideration fc) 
_ a price paid or promised, or of money, a share o 


goes on. to:say that: “the ‘money,. share, Service 9 


‘is clear, therfore, that rent as definéd in this’sectiot 
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the lease of certain palm trees. The case was taker 
up by the Township Court in its Small Cause Court 
jurisdiction, and’ after hearing evidence that Court 
dismissed the suit. 

The plaintiff has now come up to this Court in 
revision, and it has been urged on his ‘behalf that 
the suit was not of a Small Cause Court nature, and 
that the Trial-Court, therefore, had no jurisdictions 
to dismiss the suit. Reliance is placed on article 8, 
of the Second Schedule of the Provincial Small! 
Causes Courts Act. That article excludes from the | 
jurisdiction of a Small Cause ‘Court, a suit for the.! 4 
recovery of rent, other than house rent, unless the: 
Judge of the Court of Small Causes has been expressly 























exercise jurisdiction with respect thereto. It is no 
suggested that the Local Government has. expressl 
invested the Judge of the Trial Court in this case with | 
authority in the matter, and the question for deci 
sion is, therefore, mete the suit was one fo 
oy of rent within the meaning of article 8. 

There is no definition of the term “rent” in th 
Small Causes Courts Act. Nor canI -find- such 


definition in the Indian Acts that I have. discoverer 7 
is that given in section 105 ofthe Transfer of, 
Property Act. ae defining “a lease of immoveablé 
property,” as “a transfer of a right to enjoy that. 
crops, service or any. other thing of value,” the sectio 


other thing: tobe so’ ‘rendéred. is called the rent.” f 


can have~reference only to. ‘payment: for the enjoymer 
of immoveable property. - Under section 3 of the Act 
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immoveable property does not include standing timber, 
rowing crops or grass; and a similar definition is 
given in section 2 of the Registration Act. 

In the present case, the amount claimed is for the en- 
joyment of certain trees and therefore, under these defini- 
tions, it cannot be called “rent” for immoveable property. 

In Wharton’s Law Lexicon, “rent” is defined as 
“a certain profit issuing yearly. out of lands and 
tenements corporeal.” That would not seem to include 

:profits arising solely out of the enjoyment of trees. 

In the case of Natesa Gramani v. Thangavelu 
Gramani (1). it was held that a lease of certain 
palmyra trees was not a lease of immoveable property. 

The cause of action in this case is not there- 
fore, based on a lease. of immoveable property, and 


having regard to the definition of “rent” given. in’ 


the Transfer of Property Act, and in Wharton’s 
Law Lexicon, I am of opinion that what is paid in 
return for the enjoyment of the trees is not rent 
within the meaning of Articale 8 of the Second 
Schedule to the Provincil Small Causes Courts Act. 
That being so, the present suit is not excluded 
from the jurisdiction of a Court of Small Causes, 
.and the Trial Court had jurisdiction in the case.  ~ 

And on the merits I am not satisfied that there 
is sufficient reason for interference in revision. I 
have been referred to section 116 of the Indian 
Evidence Act. That section applies. in the case of 
immoveable property only, and, therefore, on my 
finding that the trees are not immoveble property, 
the. section would not be directly applicable in this 


case. Further, the finding of the Trial Court is in effect 
that for the year for which the. claim, was brought the 


respondent was not the tenent of the. ‘petitioner. 
T dismiss this application with costs. - 


(1) (1915) 38 Mad. 883. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Maung Ba. 


MAUNG PO NYEIN 
v. 


_ HAKA SINGH anp two.* 


Criminal Procedure. Code (Act V of 1898), section 205~Examination of the 
accused who is exempted from attendance whether necessary—Sections 342 
and 366 (2). 

Held, that wheré, under the provisions of section 205 of the Criminal Proce- 
dure Code, the attendance of an accused person has been dispensed with, the 
personal attendance for.the examination of the accused under section 342 can 
also be dispensed with, and the pleader of the accused may explain on behalf 
ad his client any incriminating circumstances. . 


E Maung (1)—for Respondents, 


Maune Ba, J.- —This reference was made by the 
District Magistrate, Ma-ubin, in’a case where ~ two 


-purdah women were being tried before | the 4th 


Additional Magistrate, Ma-ubin. 

At the commencement of the trial the learned 4th 
Additional Magistrate’ undér the provisions of ‘section 
205, Code of Criminal Procedure, dispenséd with their 
persdinal attendance and pérniitted them to appear by 


‘pleader. But when the time arrived for their exami- 


nation under ‘section 342 he was apparently of the 
opinion that he had no longer any power to dispense 
with their personal appearance and that they should 
appear in person. He called upon the pleader to show 
him ‘the: law if his view was not correct. The pleader 
does not. appear to have done so. Attempts were, 
however, made unsuccessfully to get the case transfétred 





* Ghia Revision No. 1192-8 of 1926 belag Review of the Order of the 
4th Additional Magistrate of, Ma-ubin in Crlininat _ Regular Trial No, 48 
of 1926. 


ett Ae eaartaae 2 Seas 


Bisibreetibels Sess 
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to another Magistrate. The Magistrate then insisted 
upon the woman appearing in person and even issued 
a bailable warrant against one of them. Conscqucutly, 
they made an application to the District Magistrate 
to revise the Magistrate’s order. The learned District 
Magistrate was of. opinion that the Magistrate's view 
was incorrect and that the personal attendance of the 
women should not be insisted upon. 

I-agree with the learned District’ Magistrate. The 
women could’be permitted to answer the’ examination 
through their pleader. Section 342 has to my mind 
been enacted to safeguard the interests of accused 
persons. The Legislature contemplates that they 
should always get an’ opportunity of explaining any 
circumstances . -that may appear against them. So a 
duty has been imposed upon Criminal Courts to 
examine the accused, At the same time it must be 
remembered that the accused is not be bound to make 
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a statement. He is at liberty to refuse to make any 


statement. So. there should be no objection to allowing 
the women. to leave it to their pleader to: make such 
statements, if any, on their behalf. “This would. not in 
any way prejudice them. Under sub-section ‘(2)’ of 
section 366 the Court need not require them to appear 
in person to heat judgment delivered except where 
the judgment would be one of conviction accompanied 
by ‘a sentence’ of imprisonment. So~it- would. seem 


that the benefit of section 205 might be extended, 


throughout the. trial coy oe itl” the: patoules case 
above mentioned.. foe 7 f E 


The proceedings will now be returned with, the 


above. feniarks. 
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APPELLATE CIVIL 


Before Mr. Justice Pratt, Officiating Chief Justice, and Mr, Justice Cunliffe. 


MADAN THEATRES, LIMITED 


5 


v, 


THE CORPORATION OF RANGOON.* 


Civil Procedure Code (Act V of 1908), section 109, Letters Patent, Clause 37— 
City of Rangoon Municipal Act (Burma Act VI of 1922), section 91, sub-section 
3—Meaning of the word “ final” in such sub-section—Whether appeal lies 
to His Majesty in Council from the decision of the ‘High Court under the said’ 
sub-section. 


Held, that a decree of the High Court under section 91, sub-section (3), of 
the City of Rangoon Municipal Act is nota final judgment, decree or order 
within the meaning of Article 37 of the Letters Patent or section 109 of the Civil 
Procedure Code, and that no appeal lies to His Majesty in Council, _ The: word 
“final” in, suci sub-section has not the same meaning’as in the Code, but means: 

“conclusive.” In case of special and technical enactments, if a person or 4 
Court is specifically designated to determine disputes arising out of the applica~ 
tion of such enactments, the Court or person is not functioning in an ordinary 
but in an extraordinary manner, and parties to any litigation arising thereunder: 
will not be permitted to appeal further than these specially appointed persons 
or tribunals. 


‘The Municipal Corporation v. M. A. Shakur, 3 Ran. 561; The Rangoon Bota- 
taung Company, Limited v. The Collector of Rangoon, 40 Cal. 22 and 6L.BR: 
150 ; The Special Officer, Salsette Building Sites v. Dossabhai’ Bezonji Motivalar 
37 Bom. 506—referred to. 


McDonnell—for Applicant. . 
N. M. Cowasjee—for the Corporation, 


PraTT, C.J.—I agree with my learned wecightey that 
leave to. appeal’ cannot ‘be granted. 

It is common ground that, the case is of consider-. 
able public impareince and that there is a substantial 
point of law involved. a 

Respondents contend, however, on the authority 
of the — of their Lordships of the Privy Council 





* Civil Biscainneide Application’ No. 1 of 1926. 
(1) (1912) L.B.R. 150 and (1913) 40 Cal. 22. 
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in The Rangoon Botataung Company, Limited v. The 
Collector of Rangoon (1) that no appeal lies, 
It was there held that an appeal does not exist in the 


nature of things and that the right of appeal from the deci- — 
sion of any tribunal must be given by express enactment. 


It was pointed out that the Land Acquisition Act 
gave a special and limited appeal from the award of 
“the Court ’’ to the High Court and that no further 
appeal was given. 

It was held that section 54 of the Land Acquisi- 
tion Act only applied to proceedings in the course 
of an appeal to the High Court and that its force was 
exhausted when the appeal to the High Court was 
heard. In the course of the judgment it was remarked 
that “‘ Their Lordships cannot accept the argument or 
suggestion that when once the claimant is admitted to 
the High Court he has all the rights of an ordinary suitor, 
including the right.to carry an award made in an arbit- 
ration as to the value of land taken for public purposes 
up to this Board as if it were a decree of the High 
Court made in the. course of its ordinary jurisdiction. ” 


That decision was followed in the later case ‘of. 
The Special Officer, Salsetie Building Sites v. Dossabhai. 


Bezonji Motivala (2). It is true that the present 


proceedings are under a different Act, but the pees 


involved appears to be the samie. 


‘The High Court would. have no jurisdiction, 


ordinarily, to deal with the valuation by the Commis- 
sioner. Section 91 (2) of the Rangoon Municipal Act, 
however, provides for an appeal from the determina. 
tion by the Commissioner to the Chief Judge of the 


Rangoon Small Causes Court. Sub-section (3)- of. 


section 91 provides for an appeal from the decision 
of the Chief Judge to the Chief Court of Lower 


(2) (£913) 37 Bom. 506 and 17 C.W.N. 421. 
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Burma, and lays down that the decision of the Chief 
Court shall be final. 


It is clear, therefore that section 91 does not 
provide for an appeal to the Privy Council. The 
use of the word “ final ’’ shows that the section is 
exhausted with the appeal to the High Court. It is 
argued that an act of the local legislature cannot 
over-ride: the provisions of. the Civil Procedure Code 
and the Letters Patent, but this argument to my mind 
involves a’ petitio principii. This Court in dealing 
with the appeal under section 91 (3) was not exer- 
cising its. ordinary jurisdiction under the Civil -Pro- 
cedure Code, but a special and limited {UREOIEH AN 
conferred ‘by the Rangoon Municipal Act. | 

I would hold’ that the’ decree “f this Court in 
question ‘was nota final judgment, decree, or order 
within , thé” meaning of article 37 of the Letters Patent 
6r section 109 of the Civil Procedure Code and that-- 
no appeal lies to the Privy Council. The application - 
will be dismissed 1 with costs. Advocate’s fees, five gold 
mohurs. . a “ee! 


Gonna, 7 es is an application for special leave 
toe appeal to the Privy Council ina case arising out of a 
rating assessment.- The application is made under 
section 109 of the Civil Procedure Code, or in the: 


alternative; under clause.37. of the. Letters Patent; The: 


respondents, the Corporation of. ‘Rangoon, oppose: this? 
application arguing that the pétitioners: are -precluded: 
from: putting it forward. by reason: of section 91: of the: 
City of Rangoon Municipal ‘Act,.1922. “The material 

portion of that section is stib-section. (3* which” rung as ‘ 
follows : ‘' When any. question arises as to’ the liability: : 
of any building: or land. to assessment or as to the: basis’ 
or. principle of. assessment, an. appeal shall lie from the 
decision of. the. Chief Judge to the Chief Court of Lower 
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Burma, whose decision shall be final.” The Chief 
Judge referred to here is the Chief Judge of the 
Rangoon Small Causes Court and the Chief Court of 
Lower Burma is of course now this High Court. 

It has been argued for the appellants that the word 
“final” here used mean, nothing more nor less than 
the same word when used inthe Code of Civil Proce- 
‘dure as the opposite-of interlocutory. In my opinion, 
: however, and having regard to this special statute, the 
‘word “final” is used in quite a different sense and the 
~‘word'“‘ conclusive” represents its real meaning. This 


_ being so, the question ‘arises as to-whether such a sec-' 


tion over-rides section 109 and clause 37. The point 


is by no means free from difficulty, but’ the principle. 


-has:already been conidered by the Privy Council in the 
case of The Rangoon. Botataung. Company, Limited v. 
The. Collector. of Rangoon (1). That was a case under the 
Land Acquisition Act and the very same question’ as to 
‘this. right of appeal arose there but in a stronger ‘form. 
At the commencement of the hearing before the Privy 
Council, a preliminary objection was taken that no 


sit 
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appeal lay. The Land Acquisition Act of 1894 con-- 


tains no provision as to. any appeal further’ than the 


old Chief Court. After hearing argument, Lord 
Macnaghtén, who delivered the judgment, came.to the 
‘conclusion that the appeal was incompetent as. there 


.was no statutory right of appeal whatever ; the Land 


Acquisition Act is silent on the point and noné: could 
be implied. In the-statute we are:considering; it may 


‘be noted that further appeal beyond the High Court. 
expressly forbidden. The principle. was also considered. 


in the. Bombay “Appellate Court in the:case of The 
Special Officer, Salsette Building Sites. v. Dossabhai 


Bezonji Motivata (2). where an application for leave to 


‘appeal to the Privy Council was. made under section: 


“hy 913) 40 GLa SC«S (1913) 37 Bom. 506. 
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54 of the Land Acquisition Act. There Mr. Justice 
Batchelor construed the judgment of the Privy Council 


‘in the Botataung case as meaning that the Land 


Acquisition Act was a special statute enacted to deal 
with a special class of case and that orders made there- 


in are outside the ordinary scope of the Civil Court's 


jurisdiction, and that since the Act itself gives no 
right of appeal to the Privy Council no such. right’ 
exists. The learned Judge also took the view that the 
function of the High Court, under the Land Acquisi- 
tion Act, at any rate, was to perform the duties of an. 


ultimate umpire and in the performance of those duties 
it was functioning outside the Code of Civil Pro- 
cedure; or, for the matter of that, the Letters Patent. 


In the case of The Municipal. Corporation v. M. A. 
Shakur (3), a Full Bench of this Court came to much 
the same conclusion as the Bombay Court of Appeal. 
There however, they were considering this very 


‘statute, the Rangoon Municipal Act, 1922, and, 


applying the same principle, they held that the High 


Court had no jurisdiction, either under the. Civil 
Procedure Code or under section 107, Government of » 
India Act, to interfere with the decision of the Chief 


Judge of the Small Cause Court given by him under . 


section 14 of the Municipal Act, as by section 199 of : 


the same Act it is declared that the Chief Judge’s deci- 
sion on the point arising in that case must be final... 


_ This ruling gives us the authority of a Full Bench of 


this. Court. for ;the construction of the word “‘ final.’ 


cas used in section 14, nor can I see that its meaning § 
‘can have a different implication in section. 91. 


The principle, therefore, running through these | 


special and oiten: technical - enactments, if a person or | 
a Court i is eee designated to determine disputes | 


sMitiswinndbiin demic 


-+ (3): (1925) 3 Ran. 560. _ 


RANGOON” ecu Si 
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« Court or person is not, functioning in an ordinary, Ben 
t in an extraordinary, manner, and parties to any Lunrep 
gation arising thereunder will not be permitted to wie 
ippeal further than these specially appointed persons COvPoRA- 
tr ibunals. . Rangoon. 


. Such a construction is .also. based upon con- Counties, J. 
nience and icin expert knowledge of local | 

ditions. 

SOF: these reasons ‘I am of opinton that this appli. 

ion should be ‘dismissed with costs} '!" : 
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Burma Code, Fifth Edition (1924) — Rs, A. P. 
“Volume I.—Contains the Letters Patént of the High Court; Bengal : 
‘Regulation UI of 1818, The Local Acts of the Indian 


Legislature in force in Burma, etc. wee? 
Volume I1,—Contains the Acts of the Local Se of Burma up to 
_Act No. IV of 1923 ... ine ae ree 
Corrigenda, -=Pampblet | ee eee & See ass er 
. With file cover a te eos ase | 
Jardine’s. Notes on Buddhist Law— ar 
_ Part I so on eae 
é Part IF = sues eee ie) Bd inte! : bes 
Parts III to VHI i ach Patt} ts 





Translation of a ‘Diueat. of the ‘Burmese: 
Buddhist Law 


Béing a Collection of- Texts from thirty-six Didseitialtints compared and. 
arranged under the supervision of U-Gaung, C.S. I, Ex-Kin Wun sa ee 





-Volume. { (Inheritance) is 3 0 0 
- Volume If (Marriage) - wee ah a ae). 5s -w 2.0 0 |. 
Lower Burma Rulings— Sone pee 
1872-1892 9... | fein ier ed ote nie 3 0 OF: 
1893-1900. ... eo oe ae wee sce 3 As OS 
é Volumes I to XI é ns A eae (each V Vol.) 3.0 0° 
Upper Burma Rulings— ca oe 
1892-96, Volume I (Criminal) ) ase ove ws 2 0 0 
II (Civil) re see eee a 4-079: 
189771901, Volume I (Criminal) eg 5 aie see . wee 2 SEO. 
: “II (Civil) ae as & 8, 0: 
1902703 to 1907-09 (6 Volumes—Criminal and Civil} {each Vol} (1 8 70 
1910-13, Volume I ee aus ase ear ae 6 O°6 
, 1914-1460 °°, WO aes may Ss wen? “ean - 4-8-0 
~ 1917-20: I - we. 52 eee Te a we 2 2 ee, ORO OF 
1921-22 - IV ae ae Gees ac, eae. 3, OO: 





“Indian. Law. Reports, Revsaon ‘Setiés— 7. os 
Vol: 1, 1923 ; Vol. II, 1924 ; Vol. III, 1925— . a 2 

Parts I to XII, each Part separately, With postage ~.:. w  eces UO 

Complete Volume, with postage eee are, % wp AO 0° 0- 
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i A DIGEST OF BURMA RULINGS | 
: 1872-1922 


. Containing ill the officially and unofficially reported. decisiori ; 
of the Court of. the: Judicial Commissioner, Lower Burma,‘ and: 
_ the Special.Court of the Court of. the’ Judicial: (Commissioner, 
“Upper Burma, and of Pee Chief. Court of ~ Lower Ranma. 
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conditions. 
For these reasons I am of opinion that this. appli- 


tation should be dismissed with costs. 










PRIVY COUNCIL. 
MAUNG -KYI OH anp ANOTHER 1926 


— 


yy, Jan, 28. 


MA THET PON.* 


(On Appeal from the High Court of Judicature at Rangoon.) . 


_ Buddhist Law—~Husband of daughter predeceasing her parent is. not an heir of 
. the parent=—-Procedure when there is obvious error of fact in a judgment. 

At Buddhist Law, where a daughter predeceases heir parent, her husband 

who: survives the parent, is not an heir of such parent. 

If a: judgment was given out in which there was an absolute mis-statemnent 

of fact on a perfectly plain question it would be the duty of the person aggrieved. 

to: aaron to ad it right before the Court that passed the judgment. - 


i “en 


The judgment ‘of their ‘Lordships was delivered 


: VISCOUNT DUNEDIN tke land, the contentiori as 
» to which is the matter-of this suit, belonged originally to. 
one U.Laik; who died somewhere about the year 1893. 
| He left ‘the land burdened with a mortgage. U Laik 
_ was survived by a large family ; to most of the family 
there is no reason that any. particular reference should 
‘be made, but the youngest daughter married U Bauk. 


Present : VISCOUNT DUNEDIN, Mr. AMEER ALI, Sir AkTHUR CHANNELL. 
ot = Privy Council Appeal No. 181 of 1924. 
36 
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That lady died and U Bauk martied again. The lady 
had before her death a daughter called Ma Thet Pon, 
and Ma Thet Pon isthe plaintiff in the present suit. 
After her death and his second marriage U Bauk had 
certain children, and one of them and her husband are 


' the administrators of U Bauk’s estate and are the first 


two defendants in the present suit. In the year 1909 
there was brought aredemption suit to redeem the lands 
from the mortgage with which they had been.encum- 
bered by U Laik during his life. What happened in 
that redemption suit. was. that the money which was 
paid into the Court to effect the redemption was paid in 


_ by the hand of U Bauk. The decree for redernption 


decreed the land in the name of the heirs of U Laik, 


but there is a controversy as to whether U_Bauk 
immediately entered into possession or whether. the 
heirs entered into a. possession. At any rate, U Bauk 
was eventually in possession, whether as agent or on his 
own account, as has been said, is a matter of contro- 
versy, and at the time of the institution of this suit U 
Bauk was in possession. The suit as instituted by Ma 
Thet Pon is in right. of her mother, Ma Saw 


Ma, and, as such, as heir of U Laik. She avers, 


and a certain agreement has been referred to in 


the judgment. of the High. Court and put in 


before this Board which bears out her averment, 
that the other heirs, that is to say, the elder brothers 


~ and sisters of her mother, Ma Saw Ma, had agreed to 


renounce their rights: upon. certain terms. She says 
that first-of all, she is the heir, and, secondly, that it 


_ was her money hia effected the redemption, although 


the actual hand that paid the money into Court was that. 


of her father, U Bauk... The defendants, who are the. 


administrators. of U Bauk, . say that U Bauk hiniself 


was an. heir, in right, of his first wife, and it was. his 


own money which he ‘Paid for the: tedemption, It is 
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apparent :that one of the crucial facts in this-matter is, 
Was U Bauk an heir of U Latk or-not? Their‘Lord- 
ships recognise that in a case from a District Court in 
Burma pleadings, and, indeed, the whole conduct of the 
case; can scarcely be scrutinised with the strictness with 
which a case would be scrutinised in this country. 
’ That allowances must be made is abundantly clear from 
the history of the proceedings in this case, because it is 
apparent when the pleadings are looked at that: really. 
“both the plaintiff and the defendants Houndered as to 


their real case, and that the Court quite rightly took | 


-upon itself to straighten out the whole matter and try 
to discover what the real question between the parties 
was. - , 

As their Lordships have already said, one .crucial 
fact is, Was U Bauk an heir or was he not? That 
depended necessarily upon whether his first wife, Ma 
‘Saw Ma, survived or did not survive her father. If she 


-did not survive her father, then, U Bauk had-:no status _ 


as.an heir at all; if she did survive her father then-the 


Burmese law is that U Bauk, being the ‘surviving’ 


chusband .of a person who e« hypothesi is the then 
surviving daughter, is treated as one of ‘the heirs .of 
the father. -Their Lordships cannot say that. the 
paatter - is: altogether Satisfactory in this respect, 
but: it is the fact that. the High ‘Court, setting 


forth the family of U Laik, in the very next: 


-sentence. say that his family comprised a daughter, 


Ma Saw Ma, who predeceased him, and then they go | 


on’ to say. that in the redemption suit U Bauk with 


-another person ‘were unnecessarily made plaintiffs, - 


‘since their respective spouses ‘had. died before they 
were within reach of the inheritance, It has been 


very” properly argued by Mr. Raikes that there. is no 
real sproof;.of this statement, and -he ‘has -also catled_ 
the: attention of their Lordships to the ‘fact ‘that in ‘the - 
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redemption suit and indeed in this plaint it was alleged 
by the plaintiff that when U iLaik died he was suc- 
ceeded by his children, among whom Ma Saw Ma is. 
mentioned as one. Notwithstanding that, their Lord- 
ships feel that, when there is a distinct statement by 


-the High Court that U Laik’s daughter, who. was U 


Bauk’s wife, had predeceased him, they cannot go 
behind that statement. The High Court was in posses- 
sion of facts which are not before their Lordships; 
they certainly had before them whatever admissions 
Counsel may bave made in the course of the - case, 
and their Lordships feel that, if a judgment was given 
out in which there was an absolute mis-statement 


of fact on a perfectly plain question, it would have been 


the duty of the person aggrieved to have gone to the 
High Court and said: “Your judgment is vitiated by 
an obvious error on a pure question of fact”; and to 
have attempted, at any. rate, before the High Court, 
to put it right. 

There is another matter also : it is quite clear that, 
taking a strict view of the law, if the defendants 
showed that this statement was completely wrong, they 
went a long way towards winning the case, and there-' 
fore in the ordinary and proper conduct of the case it 
would have been one of the things that one would: have 
supposed the defendants’ Counsel would. have tried, 
before all other things, to bring out that U Bauk had 
real possession as an heir. When one comes to the 
depositions of the witnesses inthe case and the other 
documentary evidence, there is ‘really nothing on which’ 
an actual determination can’ be founded. There are’ 
certain calculations, based upon a calculation. as to age, 
on-which one may come to certain conclusions ; but 
there is. nothing positive ‘in the material before ‘their ; 
Lordships on which they - can come to a conclusion - 


as to the proper date. : 
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In those ‘circumstances, their Lordships feel that 
they are really bound to take the fact as stated by the 
High Court that U Laik’s daughter had predeceased 
him.. If that is so, then U Bauk was not an heir, and 
it is in the complexion of that fact that he was not an heir 
that the rest of the evidence must be looked at. U Bauk 
was then, so to speak, a volunteer. .. It is equally possible 
that U Bauk redeemed the mortgage with his own 
money or with money which was given him by Ma The 


Pon, _and. here, of course, there is the actual testimony - 


‘that was given about the advance of the money by Ma 
“Thet Pon. U Bauk is dead, and so unfortunately their 
Lordships cannot have his evidence ; but not only does 
_Ma Thet.Pon depose quite clearly that she gave the 
money, but there is also the testimony of one other 
witness. . It is quite true that the learned Judge of first 
instance ‘disregarded that testimony, and, if he had 
‘based : his. judgment upon the matter upon the demean- 
our of the witness and said that he thought from her 
deméanout that she was lying, or that the corrobora- 


a 


tory witness: was lying, it would be another instance - 


of what has -so. often been said, that a: Judge who 
sees the witness is in a better position than a Court 
of Appeal, which does not; but that is scarcely!what 
the learned Judge of first instance said. He did not 
seem to go so. much upon the demeanour of - the 
‘witness as upon what may. be called the ‘inherent 
probabilities. of the story; the: inherent probabilities 
‘of the story are taken up by. the High Court, and 
their Lordships. can only say that! they. think the 
High. Court has commented on {those inherent pro- 
ibabilities in a way that commends tek: to their 
Lordships’ judgment. 
Upon. the whole. matter, ncuie® ‘their ordbies 
-do. not:think that. a case has been made out to 
disturb: the: judgment of. the High Court. That, after. 
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alt, is: a question: for a Court of Appeal always, and 


it. is. especially a question for a Court of Appeal such 


as. their Lordships’ Board, which is a long way from 
the place. and without any knoweldge of the local 
circumstances. 

Their Lordships: will disrator debi advise His 
Majesty that this appeal should be dismissed with 
costs. 


PRIVY COUNCIL. 
MAUNG PO KIN anpD ANOTHER’ 
. MAUNG PO SHEIN.* 
{Om Appeal from: the High: Court of J adicature at Rangoon.) 
Behami transactions—Burden of proof on claimant Evidence pro and con:. 


The person who alleges:that property conveyed to another belongs to hinr 
must prove his allegation-:and prove it beyond reasonable doubt. 


The oe of their Lordships was “aelivered: 
by— 

Twa en Cruncara nes i an appeal froriv 
the decree of the. High Court of Judicature at Rangoon,;: 
reversing the decision of the ‘District Judge | of» 
Myaungmya. . ; — oe 

' A man named. Ko Lu. Gale died: on the . 14th, 
October; 1913. There. were then standing in his. name 
a number. of © conveyances of paddy lands and. 


also. a number mortgages: of considerable value. The: 


principal. appellant, who. was. his brother, alleges’. that: 
he was beneficially entitled to: the lands: comprised. in 
the conveyances and: to; the mortgages and that the: 
deceased was a benamidar for him. The. burden off 





Present’: Tee Lorp CHANCELLOR; Lorp ATKINSON, LoRpD: - DARLING; 
; ; . Sis Joun Ener. cae . 
. Paivy Council: Appeal No. 165 of 1924, 
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establishing that claim was, of course, upon the 
‘appellant, and the question in the case is whether he 
~ has.discharged that burden: ‘The trial Judge said that 
he had, but the High Court came to the opposite 
~ €onclusion. The appellant appeals, and it is for him to 
_ satisfy the Board that the judgment of the High Court 
. Was wrong. 
6 The facts have been brought before their fionteiins 
|i a.very able and careful. argument. by Mr.. Lawrence. 















of the appellant. First, it. was: he who actually paid 
Fadvanced. on. mortgage or the . greater part of them,. 


/moneys. Secondly, when the matter came to be 
plitigated, he held the title-deeds.; andj, although the: 
' High Court.seems to-have. thought that. he came "by the: 
f title-deeds dishonesty, and.in short that he stole them: 
after the death: of his brother, there is, in their; 


| conclusion. If the property was not held by.. his: 
J ot because he stole. them, but because he had the: 


plet: some of the property (according to the evidence); 


bstances which are very justly aadamee in. favour of 
ithe appellant’s claim. : 

}important | facts. Fo. begin. with, and. this no- doubt 
Fis the most: important: of all, all this. property stood: 
Bi ‘in. the. name: of: the Saceed and on: some of the 
documents. at is stated. that: the deceased: (apparently: 


3 


Falthough it is not. shown. where he obtained those 


Sbrother in, trust. for him, he probably held:the deeds;. 


— ustody of them for his. Brother, Thirdly, the appellant. 
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0 doubt. there are circumstances: which tell. in: favour — 


the purchase moneys. for the lands and’ the sums. -- 


» Lordships’ opinion, no: evidence to support such: a 


Fand. received some of the rents; but the receipts. for -- 
(those rents are not produced, and it does not appear. °. 
| whether he received them as being his.own: or as.agent:, 

Ffor his deceased brother. All these facts are circum~._ 


But. on: the other side there are. also: some. most - 
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— the deceased in person) paid the money. Of course 
haa the burden is on the appellant to displace the natural 
-ANOTHER inference to be drawn from that fact. The burden 
Maune Po is no doubt a difficult one to discharge, because in 
Suen. all these benamidar transactions the very object of 
the parties is secrecy ; but still the person who alleges 

that property conveyed to another belongs to him 

must prove his allegation and prove it beyond reason-. 

able doubt. In the next place, it is to be noted that 

the appellant, the first defendant in the case, did not» 

on the death of his brother tell his brother’s heirs, | 

that is to say his brother’s widow and son and daughter, © 

that there was property standing in the name of the: 

deceased which he, the appellant, claimed to be his. 

In fact,-it is plain from the appellant’s own statement, 

that he concealed from the heirs the existence of 

this property and these mortgages. That is a very 
suspicious circumstance indeed. Then there is this, 4 

that about a year after the death of Ko Lu Gale the 
appellant, the first-named defendant. in the action, | 
procured the daughter of his deceased brother, then) 

a girl of sixteen years of age and living in the appellant’s 7 

house, to give her formal consent to a mutation of% 
names.under which the greater part of these properties . 

were transferred tu the appellant’s sister and, as ‘the 4 
appellant says, in trust for him. One would have 
thought that an honest man seeking to bring about ' 

such a transfer would call, not upon the minor? 
daughter of the deceased, the youngest of all the® 

heirs, but upon all. the heirs. including the deceased’ se 

son and his widow, to join in effecting this mutation 3 

of names, and, if they refused and if the claim was a: 

proper one, would have taken proceedings to enforce it. 

' Nothing of the kind was done, and the mutation was 

- effected secretly through the agency ( of this minor daugh-' 

ter. hgh again is a ‘most. suspicious circumstance, | a 


4 
a 
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At a later date, the appellant applied for a succes- 
sion certificate to the estate of the deceased in order 
that he might transfer into his own name, or that of 
his nominee, two mortgages which up to that time 


had not been transferred. On that application the | 


heirs were cited. They inquired as to what was 
meant, and, having been told that the appellant claimed 
that the deceased held these’ mortgages for him, they 
‘ immediately made further inquiries and then for the 
‘first time learnt of the existence of the conveyances 
and mortgages and what had been done with them ; 
cand ultimately they brought this suit to compel the 


-defendant and his sister to re-transfer the property and . 


‘to account for the proceeds. ae 

There is this further fact. The widow of the 
deceased swore that after her marriage to him, that 
is to say about six months before his death, she and 
her husband went: to the appellant’s house and took 
‘with them two cash bags, containing about Rs. 3,000, 
for investment. That evidence was not shaken on 
cross-examination, and it supports the view that the 
deceased was entrusting money to his brother for 
investment in his own name. 
_ It is also to be observed that the deceased had 
- jewellery to the value of about Rs. 10,000, in addition 
to other jewellery of about the like value which had 
beén lost or made away with by a former wife, whom 
he had divorced; and it is unlikely that a man, 
possessed of jewellery to that value, should have such 
‘small resources as have been disclosed, apart from 
those which are in issue in this suit. It is unnecessary 
to refer. at length to the history of ‘the jewellery in 
question, although a good deal has been said about it ; 
but the: facts are so confused that, it would be darpeenus 
to draw. any definite conclusion from that part of the 
evidence,- Nor would it be usual to examine whether 
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the deceased had sufficient means to enable him to 
make these investments, or whether, on the other hand, 
the appellant had sufficient means for the purpose. 
The evidence under that head is so slight that it is 
undesirable to build any conclusion upon it. - 

Upon the whole, while the case no doubt admits. 
of serious. argument, such as has been addressed -to. the 
Board, the appellant has not satisfied their Lordships. 
that the decision of the High. Court, which was 
expressed. ina. detailed and careful judgment, was: 
wrong. Accordingly their Lordships have come to the 
conclusion: that this appeal must fail, and they will. 
humbly advise His Majesty that the appeal should. be. 
dismissed with costs, 


APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief J ustice, and Mr. Justice Carr. 


MA GYI 


Ae 


MA ME AND: FIVE OTHERS.* 


Benami transactions among Burmans—Practice not indigenous or common— 
Benami device when employed among Burmans—Value of Hindu and Maho- 
medan cases on the point. 

Held, that there’ is no presumption that a gift among Burmans is benami.. 
The practice of benami among Burmans is not indigenous or common, and. if 
employed it is to- ‘defeat or dealy.an immediately impending claim of some 
creditor or. other person. Decisions‘as to benami transactions between Hindus: 
and Mahomedans afford: but little heip i in such: cases. 


N. M. Cowasji and Dantra—for cs 
Keith— for Respondents. 


Rutiever, CJ., and ‘dane ].—The plaintiff, Ma 
Gyi, is ‘an old lady’who ;was possessed of considerable: 





- * Civil Rirst Appeal. No- 26: of 1925... 
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_ property. She has been a widow for many years. 
~ She had one son, Maung Po Nyun, who by an earlier 
-inarriage had a son named Kyaw Tha. His last wife 
_was the first defendant, Ma Me, whose five minor 
: children by Po Nyun are the other defendants in the 


“suit. So far as can be determined it appears  that- 


: throughout his life Po Nyun lived with his mother. 
: f\t any rate it is common ground that for a long time 
_ past he and his wife, Ma Me, and their children lived 
ith Ma Gyi. Po Nyun died about three years before 
he suit— that is about 1921. 

In 1922 Kyaw Tha laid claim to a share of the 
roperty possessed by Ma Gyi, as an heir of Maung 
o Nyun. He alleged that Po Nyun had been a 
-joint owner with Ma Gyi of the property. In August, 


















vour of Ma Me and her six children (one of whom 
ied before the suit). In terms this deed is one of 


4 .purports to convey is practically the w hole of Ma Gyi’s 
pimmoveable property. But it covers no Bas 


In January, 1923; Ma Gyi published i in both English 
and Vernacular newspapers an advertisement stating 
hat she had transferred all her properties to. her 
, daughter-i in-law, Ma Me, and her six grandchildreny 
F to whom she had given ‘possession of the properties, 
| In February, 1923, Kyaw Tha filed an application, 
Eto sue as a pauper for his share of ms father's. share 
of the properties. 

| But-shortly after that he died dina his applica- 
f tion abated and ‘was dismissed on the 3rd. May 
81923. .The- record of this proceeding is nie as. 
q Exhibit T. 

Fotis. eothinori ground. that Ma. Me had assisted Ma. 


11922, Ma Gyi executed. the deed of gift, Exhibit A, in | 


| absolute gift. And admittedly the property which it | 


] Gyi in the management of her property and had. held: 
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Me and> in ‘order to. ‘prevent litigation on the death of 
Ma Gyi. They alleged. also that Ma Me had been in, 
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powers-of-attorney from her. Exhibit 5 is a special 
power, dated 1918. Exhibit 6 is a general power, dated 
December, 1920, and Exhibit 8 is another general power; 
dated June, 1922, and said tohave been executed 
because Exhibit 6 had been mislaid. Under these 
powers Ma Me had let out the paddy lands and 
collected rents, etc. 

The parties continued ie live together until about 
the beginning of May, 1924, when there was a quarrel 
which resulted in Ma Gyi leaving the house, There- 
after there were criminal proceedings in respect of 
paddy godowns, and this suit was filed in July, 
1924, | es 

In her plaint Ma Gyi alleged that the deed of gift 
was,a benami transaction, executed into at the sugges- } 
tion of Ma Me in order to defeat the claim of Kyaw. 
Tha. It was not intended to have any effect at all and | 
she was assured by Ma Me that it would not affect her! 
rights at all. She alleged further that since the. exe- 


- cution of the deed she had been, as before, in possession ; 


of the properties mentioned and enjoying the rents 
and profits thereof. But curiously enough she prayed 
of no effect, but also for possession of the properties; 
and for mesne profits. 

' There was also an allegation that the properties; 
belonged to the plaintiff alone and that Kyaw Tha’s: 


Sears 


claim that his father, Po- Nyun, was a joint- owner 
“was false. 


The defendants in | ete written statement ne 
that Po Nyun was in fact a joint owner with the, 
plaintiff and that his share was half, They denied all 
the allegations that, the. gift was benami and alleged that! 
it was made in. consideration of the. services of Mai 


j 
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possession of the properties and had enjoyed the rents 
and profits from them from the date of execution of 
the deed of gift. 

Several issues were framed but there have not been 
precise decisions on any of the issues, except that it 
was found that the deed was not benami. 

That finding was, of course, sufficient in itself to 
conclude the suit, but it was not really on that finding 
that the suit was dismissed. In the evidence of the 
plaintiff and her witnesses a story was set up that at the 
time of execution of the deed of gift another agreement 


had been executed by which the gift was not to take 
effect until after the death of Ma Gyi. It was contended - 


that the transaction was thus a testamentary disposition 


and therefore void, since a Burman Buddhist cannot. 


make such a disposition. The learned District Judge 
held that this was a case different from and inconsis- 
tent with that set up in the plaint and that for that 
reason alone the suit must fail. He recorded his 


finding that the gift was not benami only in view of 


ithe possibility of an appeal being filed. 


We think thal the District Judge has exaggerated 
‘the. difference between the cases as stated. in the. 
:plainit and as set up in the evidence, and that the 


‘difference might have been dealt .with by an amend- 


‘ment of the plaint. We propose, therefore, to consider’ 


the evidence.. 


The plaintiff, Ma Gyi, is evidently a lady of con-. 
siderable business ability, and though she has attained.» 
the age of .75 she is still in full possession of her: 
faculties. . Of recent years no doubt owing to her... 
‘advancing - age she has entrusted the management of 
‘ther affairs to the defendant, Ma Me, and there. can be... 
no-.doubt: that before the unfortunate quarrel Ma Me. 
enjoyed, her éntire confidence, Even prior to the deed : 
of gift leases of tenancy agreements were executed i in. 
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1926. “the joint names of “Daw Gyi and daughter Ma Me.” 
Ma Gui Examples of these are Exhibits N, O and P executed in 
MaMe 1921 and 1922. This practice continued in 1923 as is 
ANP VF shown by most of the M series of exhibits. Exhibits M 

Bonne: 5, 6, 16 and 18 are bonds securing either loans or 
ae the hire of cattle, executed in 1923 and all in favour 
~~ of Ma Gyi and Ma Me jointly. Thus in this respect 
the execution of the deed of gift made no difference in 
the practice. Nor was there mutation of names in the 
revenue registers. After the quarrel it is clear ‘that 
each of the parties set to work to induce the tenants 
to attorn to her only, but this is immaterial. 
_ Up to about the beginning of May, 1924, the 
parties. continued to live together in the same house, 
‘and there seems to have been no external jadeiion 
_ of any change in either possession or ownership. of 
the property. Thiese facts tend to support ‘the plain-. 
tiff's case, but are not conclusive. It is possible to 
explain them by: the state of complete confidence then 
existing between the parties. 
~The publication of -the advertisement does - not. 
seem tous to help the defendant’s case very much,; 
Ma Gyi’s explanation of this as a counterblast to Kyaw: 
-"Tha’s action is a reasonable and probable one and it, 
has not been contradicted. On the other hand it is 
urged that the absence of mutation of names is in) 
favour. of the genuineness of the gift, since, had the 
object been. to defeat Kyaw Tha, steps -wouild at once 
- havé been taken “to transfer ‘the and to ‘the:names of ‘thé 
| defendants in order to add -verisimititude to the ‘gilt, 
_-There is. some . force in this argument, and also ‘iff 
he argument that'no gift could possibly affect Kyaw, 
Tha’s ‘vested. tights, if the ‘had any, and that thereg 
“fore the alleged purpose’ of the benami gift’ could 
‘not ‘be -attained... But these arguments also’ are nf 


conclusive. . a 
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Ma Gyi herself says that when Kyaw Tha put 
forward. his claim Ma Me suggested the gift as a 
means of defeating him. She consulted U Pe Tun, 
the Sub-Registrar, as to the advisability of this 
suggestion. He recommended it and she accordingly 
agreed to execute the deed. It was arranged that 
registration should be effected at her house, lest 
Kyaw Tha might intervene and object to the regis- 
tration. The deed was prepared, being written ‘by 
U Pe Tun’s son, Kyaw Zaw Aung, and was brought 
to her house for execution and registration. There 
were present U Pe Tun, Kyaw Zaw Aung, the 
registration clerk Tha Tun, Po Sin, a stamp vendor; 
and her nephew, Po Thet. The deed of gift was read 
over to her and she at once said that she could not 
execute it because it would deprive her of all her 
property. It was then arranged that to protect 
‘her a separate agreement should be executed by 
herself and Ma Me. This agreement was written 


out by Tha Tun and was executed there and ‘then | 


By it Ma Me agreed that she and ‘her children 
would not make any use of the properties ‘until 
Ma ‘Gyi’s death. 
The: evidence in support of Ma ‘Gyi’s story is not 
strong. U Pe Tun ‘was not called, though on her 
‘story he ‘would have ‘been able to give evidence as 
to the inception of the idea and of the execution of 
the separate agreement. And he was, apparently, 
the witness of ‘highest ‘standing «available. .His 


‘son, Kyaw Zaw- Aung, and ‘the stamp vendor, Po Sin, 


‘also were not called. - The failure to call these wit 
nesses mfecessarily taises the presumption that their 


evidence. would. not ‘have been favourable to the 
plamtifs ‘case, 


The -clerk, Tha Tun, says that he wrote out the 


seems which -was dictated to him ‘by. the . 
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Sub-Registrar, U Pe Tun, and it was then executed. 
According to him the terms of the agreement were 
that Ma Me should not deal with the property 
jn any way without first obtaining the permission 
of Ma Gyi. He says nothing at all about the death 
of Ma Gyi. 

Po Thet who, as already mentioned, is Ma Gyi’s. 
nephew, the son, she says, of her half sister, says that. 
the agreement was that Ma Me and her children 


should not make any use of the property against Ma. 


Gyi’s will and that the property should become 
theirs only on her death. We cannot regard . this. 


evidence as very strong, 


Ma Gyi goes on to say that she et this agree-. 
ment in her own box but about two or three months. 


after its execution she missed it from there. She 


asked Ma Me if she knew anything about it and Ma. 
Me said that she had taken it to show to the lawyers. 
in connection with Kyaw Tha’s case, and promised 
to return it. This was in Tasaungmon (about: Nov-. 
vember). Tha Beik was present when this was said.. 
The old lady was rather vague as to the time of this 
incident. She said later that she thinks it was after 
Kyaw. Tha's death. But it is clear from Exhibit 
T, that Kyaw Tha did not die until well on in 1923, 
chvmee she puts the incident about Nevember 1923, 
Later again, when. cross- -examined as to the reason of. . 
Tha Beik’s presence: and. as to -what he had stated. 
in evidence in the criminal case, she said that he did. 
not come in “Tasaungmon but in Tabaung (about 
March). He was not present on the first occasion 
when she asked about the document. . 3 
“Tha Beik says | that he heard a dispute. pak an 


agreement . in~. “Tabaung last..” As he gave evidence 


in November, 1924, that would: be about March, 1924. 
He. does not know what the “agreement was about. 
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He is indebted to both Ma Gyi and Ma Me, but 
more heavily to the former. On the 6th May, 1924, 
he executed a tenancy agreement, Exhibit 15, in favour 
of the defendants. This was a few days before the 
final split between the parties, which Ma Gyi puts 
on the 9th May, but relations were probably already 
strained. Subsequently, he executed a fresh agree- 
ment in favour of Ma Gyi. The District Judge noted 
that this witness hesitated long over his replies and 
tried to avoid direct answers. , 

Lun Bye is a medical practitioner. He says that 


both. Ma Gyi and Ma Me told him that the registered . 


deed was made because of Kyaw Tha’s case. Ma Gyi 
said that though Kyaw Tha_ had filed a suit she 
would not give him a single pice and so had given 
all the property to Ma Me. As it stands this state- 
‘ment does not support Ma Gyi’s case. He speaks 
also to hearing a dispute between Ma Gyi and Ma 
Me about an agreement, which Ma Me said she had 
given to a “ Mingyi.” He does not know what the 


agreement was about, nor does he date this dispute, 


‘even apporximately. 


“Maung Ba Gale is a masseur and neighbour of 


the parties. He speaks to a preliminary discussion 
‘between Ma Gyi and Ma Me as to what was to be 
done about Kyaw Tha’s suit, and to a ‘subsequent 
consultation with U Pe Tun. His version of these 
events does not agree with Ma Gyi’s own and ‘he 
was not. metioned. by Ma Gyi as having been present 
on any occasion. He further says that in Tabaung 


1285 B.E. (about March, 1924), Ma Gyi reported to 


him that Ma Me had stolen an agreement out of her 


box. ‘He spoke to Ma Me abut this and she ‘said — 


that she had promised to return the agreement ‘to 


Ma Gyi. | This witness has been prosecuted criminally 


by Ma Gyi and has. hiniself prosecuted her... 
7 
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At its very highest the evidence of these three 
witnesses proves nothing more than that there was a 
dispute between the parties about some document of 
the nature of which the witnesses know nothing. And 
even as to that their evidence is not very convincing. 

No evidencé was given for the defence and Ma 
Me herself did not go into the box and give her 
account of the affair. Her case necessarily suffers 
from this omission. 

It has been urged that in cases such as this there 
is a presumption that.the gift was benami and 
numerous authorities have been cited on this subject 
and also on the subject of advancement. The question 
of advancement does not arise, and the decisions as 
to benami transaction give us comparatively. little 
help. because all relate to transactions between Hindus 
and Mohamedans. Among Burmans the practice of: 
benami is not indigenous, and though it has to some 
considerable extent taken root it is yet not so common. 
as among natives of India proper. The devicc is 
very seldom employed except as a means of defeating 
or delaying the immediately impending: claim of some 
creditor or other person. In view of these consider- 
ations we think that there is no presumption that. 
the gift. now in question was benami. We think, 
moreover, that more proof of its benxami nature is 
required than would be necessary were the parties 
concerned Hindus or Mohamedans. 

_ The case would have been considerably more 
statisfactory had the defendant, Ma Me, herself gone 
into the box and given, her account of the execution 
of the deed of gift. But giving the plaintiff the full. 
benefit of Ma Me’s omission to do this we are. still 
not satisfied. with the oral evidence of what is alleged 
to. have happened: at the time of execution of the 


deed of gift, and we are ‘unable to hold it proved 
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that any other agreement was entered into at that 
time or that the gift was expressly limited in any way, 

The evidence actully given on that point is 
unsatisfactory and contradictory and several available 
witnesses were not called. 

There remain the circumstances which tell some- 
what in favour of the plaintiff's claim. The first of 
sthese is the improbability that she would thus divest 
herself of all her property. This loses some of its 
weight’ in view of the complete confidence then 
existing between the plaintiff and Ma Me. The 
plaintiff would very likely feel quite sure that she 
could rely on Ma Me to treat her and maintain her 
properly, and that confidence would, we think, have 


been justified had the unfortunate quarrel not. 


occurred in consequence of the elopement of one 
of Ma Me’s daughters. 

The second circumstances. is that Kyaw Tha’s claim 
suggests that the gift was made to defeat him and in 
regard to this publication of the advertisement seems 


to us to lend some further support to the plaintiff's case. . 
‘But as a means of defeating Kyaw Tha’s claim the gift 


‘was very. obviously a futile expedient. Possibly Ma Me 
‘and Ma Gyi might not fully realise this but if, as she 
‘alleges, Ma Gyi consulted U Pe Tun on the subject it 


is likely that he would so have advised her. And. 


although Kyaw Tha’s claim may have been the imme- 
‘diate occasion of the gift it seems quite possible that it 
merely operated by directing attention to the likeli- 


‘hood of litigation occurring on Ma Gyi's'death. Kyaw 


‘Tha would on that occurrence undoubtedly have had 
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from’ the’ proceedings in Kyaw Tha’s. case (Exhibit sy 
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yt appears that Po Nyun had left a daughter by a wife 


intermediate between Kyaw Tha’s mother and Ma Me. 
In view of the close association between Ma Me and Ma 
Gyi it is quite possible that Ma Gyi would wish her 
estate to go to Ma Meand her children instead of to any 
of those other claimants. She could attain that end 


only by giving the property to Ma Me and her children 
-in her own lifetime. 


On the case as.a whole, therefore, we think that 


the plaintiff has not succeeded in proving that the 
deed of gift was benami or otherwise ineffective. 


The appeal is therefore dismissed with costs. 


APPELLATE CIVIL. 
Before Mr. Justice Prati, Officiating Chief Justice.and Mr. Justice Cunliffe. 


V. ZOLLIKOFER & CO. 
v. 
THE OFFICIAL ASSIGNEE.* 


. Mortgage by an.owner with defective title--Effect of his acquiring the whole 


anterest it: the proper ty by redeeming mor igage of. prior. Jull owner. and unders 
a decree as to.a portion of such interest—Mortgagee's first charge in equity on, 
the decretal amount though no legal assignment of the decree—Scale o 
advocate’s faes itn miscellaneous appeals refepeaehee V, Rules 2 ang 3, of the 
ahah Court Ryles and Orders. 


In Beptencitiee 4920, Ss smortgaged his .propetty ifor “Rs. 100,000 ito Ziby 
deposit of title-deeds. It:was subsequently discovered that S hada valid ti 
only to an undivided three-fourths share in the property. The remaining ones 
‘fourth share was vested:in J who has purchased it ‘from ‘D,:a male Burm 


_ ‘Buddhist, who.inherited such share : from M who,in his life-time owned: t 


ventire property. M had mortgaged the property to E. After his death 


“acquired the three shares of three female heirs of the deceased subject to tt 
>» «mortgage: and he also ‘redeemed: the-entire mortgage of .E who .conveyed t 
“property to him. By this: ‘transaction S obtained ,E's lien on -D's interest, 

é the property under E's, mortgage. Ss then obtained a consent decree i in Mare 
: 1922; against:D” and J ‘for Rs. 
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one-fourth share of E’s mortgage redeemed by S. On this decree this sum 1926: _ 
was made a first charge on the one-fourth share of D in the property. In v aera 
1923 Z pointed out' to S his defective title as to the one-fourth share. S KOFER-&-Co. 
admitted this and made over a certified:copy of the decree to Z. S was we 
adjudicated’ insolvent in January, 1924. Z obtained an order for sale of the THE 
mortgaged property in the insolvency proceedings. J objected to the sale of jee 
his one-fourth share. In March, 1925, Z purchased by deed from:J the one- Ree 
fourth share for Rs. 18,000 and retained from it Rs. 7961, the decretal amount of PRATT, CJ, 
S’s suit. The three-fourths share was sold by the Official Assigriee which Z AND 


bought for Rs. 76,000 which amount was allowed by the Court to be set off 
against the mortgage debt. In February, 1926, the Official Assignee assigned 
S’s decree against D and Jto Z. Z now claimed to retain as absolute owner 
the decretal amount. 

Held that, although the making over by Sof a copy of his:decree to Z did- 
not amount in law to an assignment of the decree, on the facts of the case, Z 
had a first charge on the decretal aniount in equity. By virtue of the mortgage . 
Z was entitled to the whole interest in the property from S, and thé decree in - 
issue: merely’ represented a portion of the interest which S obtained by ‘the - 
redemption of E's mortgage. Z by virtue of his mortgage hada — lien on : 
sthe decretal amount. : 

Held also, that, without prejudice to the Court's discretion i in- the, matter . 
-advocates’ fees in a miscellaneous appeal would’ ordinarily be according tothe 
-scale fixed in Rule 3; Chapter V, of the Court’s Rules and Orders. 


~ Paget—for ; Appellants. 
- Doctor—for Respondent. 


: PRxPr,. Cl, and. CUNLIFFE, J.~-The main facts of - 


- CUNLIFFE, J. 


this. case are: to be found in the amended: ‘petition ~ 


of V. Zollikofer & Co., at’ page 124 of - Insolvency” 
‘Case- No. 18: of 11924 on the Original ‘Side of the: 
Court, in-which Y,.A. Shakoor and FE. A. Shakoor - 
‘were the petitioning debtors; On thé: 24th:September, . 
1920, Y. A. Shakoor being in debt ‘to Zollikofer & 
Co. to the extent df about one_ “Tah of rupees 
Miortgaged fo: them: a house and site. ins Edward) 
Street, Ratigoon, for twoi sums of. Rae 80,000°. and 
Rw. 20;000- by. deposit of title-deeds:. Zollikofer & & 
Co. similarly sub-mortgaged: the: : property to th: 
Netherlands Trading Society .Bank:. for’ Rs. 80,000" 





It was subsequently found that Shakoor's -titlé’ +t the 
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mortgaged property was defective and that he had 
in fact a valid title only to an undivided three-fourths 
share, the remaining one-fourth share having become. 
vested in one H. V. M. Jeewabhai by purchase from 
the owner, Maung Po Dike, who was one of the 
heirs of Maung Po Maung, the original owner of 
the mortgaged property. : 

Maung Po Maung had mortgaged fhe whole 
property tv one S. C. George, who transferred the 
mortgage to Ma E Mai: 

Maung Po Maung died leaving as heirs Ma Yin,. 


‘Ma Thet, Ma Shin and Maung Po Dike. Ma Thet 


acquired the shares of Ma Yin and Ma Shin and 

conveyed the three shares to Shakoor ‘subject to the 

mortgage. 
Shakoor~ redeemed the mortgage in full, and 


'- Ma E Mai, as Rioters conveyed the whole property 


to Shakeor. 
It is clear that under this .transaction Shakoor 


’ could not succeed to more than Ma E Mai’s lien 


on Po Dike’s interest under her ° “mortgage. The 
next step was that in Civil Regular Suit No. 454 | 
of 1920. Shakoor Brothers obtained a cunsent decree 


against Maung Po Dike and H. V. M. Jeewebhai — 


for Rs. 7,717-8-3. principal and interest representing _ 
the one-fourth share of Ma E Mai’s mortgage = 
redeemed by Shakoor. In the decree this sum was. 
made a first charge on the one-fourth share of Maung. | 
Po Dike in the property. The date of the decree: 
was March 27th, 1922. In 1923 Zollikofer learned: 
that Shakoor’s title tv the one-fourth share of the: 
property was defective and pointed it out to Shakoory: 


| 
i 
} 
] 


who admitted the facts and made over a certified copy: 4 


of the decree to;Zollikofer. ; . 


On the 18th January, 1924, Shakoor. was s adjudicated | i 


‘an insolvent, . 
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In the course of the insolvency proceedings 
Zollikofer & Co. obtained an order for sale of the 
property in question. Jeewabhai, as purchaser from 
Maung Po Dike of one-fourth, objected. 

The Official Assignee held an inquiry and found 
that Zollikofer & Co. had only a good title to 
three-fourths of the property and that Jeewabhai 
was owner of the remaining one-fourth share. 

Zollikofer & Co. by deed dated March 30th, 1925, 
purchased from Jeewabhai Maung Po Dike’s one-fourth 
share in the property for Rs. 18,000 and retained the 
sum of Rs. 7,961 representing the decretal amount in suit 
No. 454 of 1920. The three-fourths share of the propeity 
was sold by auction by the Official Assignee and was 
bought in by Zollikofer & Co. for Rs. 73,000, which 
they set off, by permission, against the mortgage debt. 
By a deed dated the 6th of February, 1926, the 
Official Assignee assigned the decree in Civil Suit 
No. 454 of 1924 to Zollikofer & Co. on condition 
that, if their claim to the decretal amount. was not 
upheld by the Court, they would pay. the amount 
to the Official Assignee. _ 

The creditors, Zollikofer & Co., then put in a formal 
claim that the one-fourth share of Maung Po Dike in the 
property vested in them free from the charge created 
by the decree in favour of Shakoor and that they were 
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ent: ‘tled io retain for their own benefit as abscintes: 


owners the decretal amount. 

_ The matter came before a Judge on, ithe Creiuel Side 
who held that Shakoor had a three-fourths interest in the 
property and that Zollikofer was entitled to. that only, 
that: there had been no assignment of the decree, and. 
the decree would not be barred as Zollikofer had 


brought. himself on the record. The: application was _ 


accordingly: dismissed. Zollikufer & Co. have appealed - 


; against this: order on the ground that the decree had. not 
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become time-barred, and that they were entitled toa 
mortgage or charge upon the decretal amount in 
dispute. The appeal has been argued at very consider- 


o#ricnn” able length. 


ASSIGNEE, 


PR«TT, Cy. 
AND 


It is clear that at the time of the original. -mort- 
gage of the property by Shakoor to Zallikofer & 


Cunnz, y) Co. the former had’ only a three-fourths interest ; but 


that he represented himself as absolute owner ak the 
property and purported to mortgage the whole. 

When Shakoor found that his title was defective and 
that the remaining one-fourth share had been purchased 
by Jeewabhai from-Maung Po Dike, he*proceeded to 
obtain a decree for the sum, which. represented one- 
fourth of the amount for which he had redeemed the: 
property from Ma-E Mai, against both Maung Po Dike 
arid’ his: vendee, Jeewabhai, and the decretal amount 
was' made a first charge on Maung Po Dike’s one- 
fourth share. 

The making over by Shakoor of a copy his 
dectee to Zollikofer & Co. did not amount in’ law to 
a assignment of the decree, but on the facts if 
must be held that Zollikofer & Co. had a first charge 
on the decretal amount in equity, = 

- Assalready pointed out Zollikofer & Co. were given: 


_a tiortgage of what purported to be the whole property: 


Shakoor obtained’ deeree for the amount of his. lien 
on: Po Dike’s one-fourth share by virtue of his redemp- 
tion of Ma E Mai’s mortgage over the whole property. 
Zollikofer & Co, by. Virtue of their mortgage from 
Shakoor were clearly entitled to the whole interest 
in. the. property, which Shakoor obtained’ by . the 
redemptiow of Ma E-: Mai’s: mortgage and under the’ 
éoriveyatice which she: gave to Shakoor: : 
The decree: in’ issue’ merely . represents a portion. 
_o€ the: interest, which: Shakoor’ obtained by: the: 
| tédeitiption' of Ma’ E Mai's ‘mortgage..° j 
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By virtue of their mortgage therefore Zollikofer 
®& Co. must be held to have a prior line on the 
decretal amount. 

They are not, as has been argued before us, in 
the position of an ordinary creditor. 

On this view the question of whether the decree 
,Was time-barred or not is irrelevant. 

We would set aside the order. of the learned 
Judge on the Original. Side and grant appellants a 
declaration of their right to retain the décretal amount 
a8 prayed with costs in both Courts on the sum 
involved ad valorem. 2 

ree *  - ok 
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“Mr, Doctor for Official Assignee - objects to the. 


order as: to costs ad valorm. and contends that 


utider‘ Rule 2 of Chapter V of. this Court’s Rules and 
Orders this method of assessing advacate's. fees is 


inadmissible. 
Whilst not prepared to concede that the’ Court has 


aniot. full. discretion in the matter, it appears that it is-. 
mot customary to. assess advocate’s fees ‘im: a-Miscel-’: 


‘Janeous Appeal ona scale in excess of. that fixed i. 


Rule 3. 
The amount involved in- the: appeal i is Rs. 7; 961 and 
‘the: advocate’s fees on . that would: be approximately 


“Rs. 390. 


In modification of our previous ‘onder the advocate? s- 


fees. in this Court: are fixed. at Rs. 300. 


In the. original. proceedings. the costs will. be. as. 


fixed by.-the presiding Judge. 
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FULL BENCH (CIVIL). 


Before Mr. Justice Pratt, Officiating Chicf Justice, Mr. Justice Cunliffe and 
Mr. Justice Maung Ba. 


THE COMMISSIONER OF INCOME-TAX 
vs, 


A. EGGAR* 


Income-'ax Act (XI of 1922), section 4, sub-section 3—Trusts Act (II of 1882), 
sections 1,92, 94—Whether professional salary dedicated to charilable object 
can be exempted fram tncome-tax—Executory trusts. 

Th2 Professo- of Law, University of Rangoon, and Senior Law Leclurer 
of University Co'leze, Rangoon, wader his agreement with Government, and asa 
concition for being permitted by Governmeat to hold the said offices, dedicated 
the: whote of his salary from the lecutreship and the professorship for the 
benefit of the student; of th: University. A draft trust deedin respect of the 
salary had béen prepared but was not executed. 


Held thet, although the Trust Act does not apply to public charilable trusts: : 
so ast) require’ a regis‘ered deei, and th arrangement may be regarded as i 
an exscutory charitable trust, this income must be regarded as personal income - 
liable to income-‘ax, and did nat come within the ambit of section 4, sub-section * 
3,ofthe Incume-tax A:t, soas tobe exempted from the tax. The salary was : 
not income derived from property held on trust. 


Holroyd v. Marshall, 33 L.J. 193 ; In the matter of Lachinan Bad Narain Das,” i 


- 47 All. 68; The Coumissioners for Special Purposes of the Income-tax v. J. F, ; 


Fenech, feo]: A.C: 531—referrrd to. 


Keith—for the Connuissinner: 
Davies—for Respondent. 











Pratt, C.J.—The Commissioner’ of Income-ta 
has under-section 66 (2) of the Indian Income-ta 
Act referred to this Court the question whether th 
remuneration received by Mr. Eggar for his services a 
Senior ‘Law Lecturer, University College, and Profes 
sor of Law, University’ of Rangoon, should be included. 


- Mr. Eggar was Deputy Government Pisco an 
the . ‘sanction. of the: Local Government was require 





ae Civil ‘Riterense No. 13 ‘of 1986. 
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before he could take up the appointments undcr the 
University. The Local Government consentcd to 
Mr. Eggar accepting the appointments on_ the 
condition that he assigned the whole of the salary 
received from the Lectureship and Professorship to 
the Vice-Chancellor to be held by him on trust and 
expended for the benefit of students (and of the 
University} upon (1) the expense of producing a series 
of printed lectures on the laws of India and Burma,. 
and (2) the encouragement of rowing and aquatic 
Sports and the establishment of a boat club for the 
University. 

The Chief Secretary to the Government in his 
letter stating that there was no objection to Mr. Eggar 
taking up the posts under the University stated that he 
was desired to ask him to take the necessary steps 
to put his offer regarding the pay of the two appoint- 
ments into effect.’ 

Mr. Eggar accordingly drew up a draft trust deed, 
‘but no trust was formally constituted. 

The income-tax was deducted in advance from 
the sum due to Mr. Eggar from the University at 
the time of payment by. the disbursing officer under 
section 18 (2) of the Income-tax Act. In his appeal 
against the assessment of his salary as Professor and. 
Law Lecturer as personal income before the Assistant 
Commissioner of Income-tax Mr. Eggar took the 
position that the emouluments of his office under the 
University became the income of a trust from the. 
time that he undertook his duties under the University 
and were never in fact his income, 

Before -us it has been argued on behalf of 
Mr..Eggar that under the circumstances there is a 


trust and: that he received the money as agent of the. 


trust and as trustee _ thereof himself. From the 
statement’ of facts drawn up. by the Commissioner of 
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TIncome-tax it appears that each month, on drawing 
the salary attached to the appointments -of Law 
Lecturer and Professor of Law, Mr. Eggar paid these 
amounts into a separate account and that the monies 
in question have been devoted to the purposes of the 
University’ Boat Club. 

Under these circumstances it is to my mind clear 
that the money was the personal income of the assessee 


and only became trust money, if at all,, when paid 


into the separate account for the purposes of the 


‘boat’ club. 


The exemption set forth in sub-section (3) (1) of 
séction 4 of the Act has no application since the 
einoluments in question are not income derived from 
property held’ under trust or other’ legal obligation 


‘ wholly for religious: or charitable purposes. 


Mr. Eggar accepted the office of Law Lecturer and 


Professor under the condition that he disposed of his 


-salary for the benefit of the University as- proposed 


by him, but it did not cease to’ be his salary by 


“réason Gt his accepting the condition. 


-. The position would have been different had he 
accepted the office on coridition that: he should draw 
no salary. It was open to him’ to accept the appoint- 
ment without pay, and to leave the University with 


_ liberty to devote the emoluments which’ would 


ordinarily be paid to a Lecturer and Professor 


~to charitable purposes, if they thought fit. He. 


miade mo such agreement. He cannot. therefore 


“claim: as of right exerhption from iricome-tax with 


respect to a portion of his income, which he devotes 
to charitable. purposes under an agreement. with 
the Local’ Government, even: if he has cteated' 4 trust. 


- with respect thereto: ip 


‘Tt does not. appear necessary “to. eitiote: authorities’. 


on the point, But T note’. that’a sirdilar view way 
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taken by a bench of the Allahabad High Court 
recently in the matter of Messrs. Lachman Das, 
Narain Das of Cownpore (1). . 
It was there held that a dedication by the three 
active members of the firm of a share of the profits 
of their business to charitable purposes did not 
convert that portion of their income into income 
‘derived from property held under trust or other 
obligation wholly for religious or charitable purpopes, 
-and that it was not exempt from assessment under 
clause 3 (1) of section 4 of the Income-tax Act. 
My. answer to the reference would be that the 
sum of Rs. 7,299 stated in the assessment to be 


allowances as Professor of Law and Law Lecturer 


‘should-be included in the Pasonal income of the 
assessee. 

We are.agreed that the reference shall be answered 
in these terms, but we make no order as to costs, 


CUNLIFFE, J.— I concur. In my opinion this assess- 
‘ment should be uphled but on a technical point and 
‘a technical point only. In the month . of December, 
1922, the respondent, Mr. Eggar, was occupying the 
‘dual ‘position .of Deputy Government Advocate and 
‘Secretary to the Legislative Assembly. On the 22nd 
cof that month, he received an offer from the Govern- 
ing Body of University College, Rangoon, to take-up 
the post of Lecturer and Professor of Law.at the 
College. On the same day he applied for sanction ‘to 
the Chief Secretary for his :acceptance for the offer 
made. On the 9th of January, the Chief Secretary 
replied regretting that the Home Member was unable 
to sanction the acceptance as “ your appointment is. 
a-whole-time one and it is felt that the additional 


work would be too heavy a tax on your time.” On 


the 17th January, 1923, Mr. Eggar again wrote to the 
(4) (1924) 47 All. 68. ae 


Sal 
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Chief Secretary proposing, if sanction could be given 
to him, to assign the whole of his salary from the 
lecturership and the professorship (Rs. 600 a month) 
to the Vice-Chancellor to be held by him on trust 
and expended for the benefit of the students of the 
University upon (1) the expenses of producing a 
series of printed lectures on the Laws of India and 
Burma, and (2). the encouragement of rowing and 
aquatic sports and the establishment of a boat club 
at the University. This altruistic offer. appears to 
have touched a chord. The question of the too heavy 
tax. upon Mr. Eggar’s time was waived and _ the 
Chief Secretary on the 23rd January replied that 
there would be no objection on the part of Gov- 


’ ernment to Mr. Eggar’s accepting the two positions 


and.he desired Mr. Eggar to take the necessary 
steps to put his offer regarding the way of the 
two appointments into effect. 

Mr. Eggar then informed the authorities of the 
University that Government had withdrawn their 
objection and he was at. liberty to take the position 
on the terms laid down. He was duly appointed. 
Subsequently; we find the Chief Secretary writing on 
behalf of the Home Member to the Vice-Chancellor, 
Sir Robert Giles, asking whether the conditions 
approved: of had been complied with and Sir Robert 
replied that Mr. Eggar ‘has made arrangements for 
his. emoluments in both capacities to be placed 
in trust for the purpose. of .defraying the cost of 


printing his-law lectures, etc.,. and instituting and 


maintaining a boat club’ for University students. He. 
is to be one.trustee, the Vice-Chancellor the other.” 
Sir Robert added that for the purpose of this trust, 
Mr. Eggar had drafted’ a rough trust deed, which 
he, Sir Robert, had not. yet had time to look at. 
He> also added : “That. the ‘Standing Comimittee 


Vou. TV). RANGOON SERIES. 
approved of Mr. Eggar's proposals ta deat with 
{he emoluments, but this Comnnittee is nol really 


concerned with the manner in which the Lecturer spends 


- his salary.” That, indeed, appears to have been all: 


that ever was done in the matter of establishing 
a trust; presumbly, however, the young Burmans 
received their preliminary tuition in rowing and 
aquatic sports and no doubt Mr. Eggar’s lectures 
_ were printed: and available to those who wish to 
| profit by their perusal and study. 

: On. the 3rd May, 1926, Mr: Rodriguez, Incoms-tax 
_ Officer, Salaries, assessed Mr. Eggar, who, by this 


reese 


anes as Professor and Law Lecturer. On the 17th 


é . May, 1926, Mr. Eggar petitioned against the assessmen t,:' 


alleging. that the sum of Rs. 7,299 mentioned above 
_was not part of his annual income, but was the income 


_ time, had become Government Advocate of the Pro-. 
“vince, for income-tax and among the items of Mr, - 
. Eggar’s: annual income he included Rs. 7,299 allow- 
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‘of a trust forthe benefit of the students of Rangoon. 






Phis standpoint on the same lines contained in the peti. 


| University and that the honorarium granted him for 
‘the performance. of his duties as far as the University 


PERT OET 


tion ; and he added that he only accepted the pus¢- 
pof Professor and’ Law Lecturer ‘on the condition that 
Fhe: should receive no income. or salary from the - 


p > University. -He put forward an appeal against the. 
eassessment -on the 17th May, in which he elaborated. : 


ewas. concerned should be held in ‘trust for the - 


tbenefit of the students. His appeal was disallowed. 


view tha he had actually received the. allowances 


CLLRS ISTE TLE 


‘Mr. Alexander, the Deputy Commissioner, took the. 


as ‘remuneration for the services rendered... Mr. <. 
-Alexander also wrote another order on the subject .- 
Lafter this first order had been. revised. He came. to . 


ithe same:conclusion as before and for very much the .- 
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‘same reasons. A reference was then made to the 


High Court and we have had the benefit of .the views 
of Mr. Mackenzie, the Commissioner of Income-tax, 
in his statement of facts and questions referred to. 
Mr. Mackenize also takes up the view that this 
Rs. 7,299 was Mr. Eggar’s salary; that he never 
executed a deed embodying the terms of the proposed 
trust and that section 5 of the Indian Trusts Act, 


-1882, lays down that to make a valid trust of moveable 


property, it is necessary either (a) to execute a deed 
and register it, or (b) in the case ofa verbal trust to 


hand over the propetry to the trustee. Mr. Mackenzie 
adds that in the present case no deed has been 
executed. and it is accordingly clear to him that the 
‘money comes into the hands of Mr. Eggar in propria 


persona and is not paid toa trust. Mr. Mackenize winds 


up his opinion by saying : “ Even if-Mr..Eggar hands 


_ the benefit of the University and the students and 


deed, which is dated January, 1923, nuns as fallows i 


.the application of. the fund, as well as power * 


‘for. the..time being. of the University .and. mys@iy 


over the money to itself as trustee, he. regeived Jt 
first qua Mr. Eggar.” 

Several questions here arise and must be deter-; 
mined before one is able to approach the main) 
question of exemption or non-exemption. — ‘The trust 













“¥ declare that all the emoluments to which 
may ‘be or become entitled as Professor. of. Law af 
the University of Rangoon and Senior Law . Lectures 
at the University College shall be held in trust fom 


expended upon (1) printing, typewriting and incidentaj 
costs .of producing a series of lectures on the lawg 
of India and Burma, and (2) establishing a boat cl (G 
for the. students, .purchasing boats and so. for 
Power to settle the details of these schemes at 


cancel this trust, shall’be vested in the Vice- ‘Chancel 
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subject (where necessary) to the final decision of the 
Chancellor of the University.” 

At the hearing Mr. Eggar contended through 
his learned Counsel that. effect should be given to 
his intention on an equitable principle which is laid 
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down in the well-known English Chancery case of Cuwnurre, I. 


Holroyd v. Marshall (1). That case is an authority 
for the equitable doctrine that on a contract agreeing 
to make a transfer of property, the beneficial interest 
in that property is immediately passed to the trans- 
feree provided the contract is one of which a Court 


of Chancery would decree specific performance. I 


am inclined, however, to think that the principle 
laid down in Holroyd v. Marshall and in the long 
line of English and Indian Cases which have followed 


‘its. decision, cannot be applied in the present case... 


“The ‘maxith in equity which considers as done that 
~which: ought to be done is almost invariably applied 
‘to. cases in which some default or fraud has taken 
‘place for which reason the assistance of the Court is 
_asked. -I. am much. more inclined to regard the whole 
‘of, this transaction as being nothing more nor less 
“than an executory trust. The deposit of the draft 
so-called trust deed was in my view in law a 
‘direction to create an executory trust. Executory 
trusts are exceedingly common in the United Kingdom. 
The directions to create them are usually found in 
- wills and marriage settlements and often covenants.to 
settle after acquired property have, been confirmed. 
“Where; too, the creator of the trust nominates himself 
as: a.trustee for the cestui que trust, the Courts have 


always _looked generously upon the intention of the. 


declaration. It is quite true that covenants to settle 
_usually-only affect corpus and not income, but effect 
‘has. been given where a plain intention is shown to 
38 
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-drust Jaid down by Lord MacNaughton in Pemsel's 
-Gase (2). 


trust exempted under the Andian Income-trax Act 
30f 19222 Section 4, sub: -section » 3), 3 sub- Paragraph , (1); 
of. the. Act reads: “This ‘Act shall .not apply in + 


_ property. held under trust -or other legal obligatio, 
wholly for - religious | OF’: charitable — purposes, and j 
the. gase of -property so held in. pant only for. sug) 
sPURposes . the aagome 
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trusts. concerned with income alone; for trusts and 
legal estates are governed by the same rules. It is 
quite true that a voluntary covenant to create a 
trust is not enforceable, but if the whole of the 
circumstances of this case are examined, it will be 
seen that there was a valid contract between the 
Government and Mr. Eggar enforceable in law from 
which this voluntary trust sprang and the true test 
is whether, on the whole construction of the letters 


rst deed, there was an fede to. give third 


_parties immediate equitable rights. In my opinion, 
that test is fulfilled. 


The Commissioner for “Tewemne. tax, however, 
contends that any question of a trust in India is 


controlled by the provisions of the Indian Trusts Act 
of 1882. That is quite true if the trust in question 


does not happen to be a charitable trust. But the 
-preamble to that Act has been interpreted to exclude . 


_gll charitable trusts from the operation of the Statute, ; 
-d jtherefore arrive at the next question , as to whether + 
Ahis executory trust is in fact a trust for charitable ‘ 
: ‘purposes. . I think that the arrangement entered into. 


a 


| 


here comes well within the definition of a charitable = 














Such . jbeing » the case, is fhis charitable executory 


following classes of income: Income derived fro, 


plied. or. Analy 5 set apart fo 
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application thereto.” And sub-paragraph (2) of the 
same sub-section runs: “Any income of a religious 
or charitable institution derived from voluntary 
contributions and applicable solely to religious or 
charitable purposes.’ 

{ft is with a good deal of regret that I am unable 
to hold that Mr, Eggar’s gift comes within the ambit 
-of either of these paragraphs. Paragraph (2) obviously 
“dees not apply as the income there mentioned is 
of course the income, once it is in their hands, of the 
Charitable or religious institutions. As to paragraph 


(4), in my view the trust would fulfil all the require-. 


uments Jaid down were it derived from property. 
“Eke Jegal definition of personal property is a very 
‘Miide one. It has ‘been held to apply ito :debts, in 
certain circumstances, to choses in action of all kinds, 
‘to copyrights, to patents, to debentures and . even to 
‘Government annuities, but I cannot think that even 


+this wide interpretation can include the right to ‘a 


future salary. It is true that Mr. Eggar, shaving 
egard to his covenant with the Chief Secretary, 
-feceived His. salary and this position in a fiduciary 


capacity alone, but as that salary was snot iticome. 
derived from property held on -+rust he cannot be. 


considered -as able o Obtain the benefit of the 
yexemption. ° It is with reluctance, -as I have said, that 
a aphold this. assessment. — ‘Whether such action on 
parton forts it is. ee pe ae. to ‘gay. 1 can’ er 
imagine, for example, that ‘on’ different facts the 
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receipt of extra emoluments such as ‘this might Place 


the assessee within..a different category of assessment, . 
‘for example in elation to auper -tax. There .a real. 


chardship would accrue. 
' For these. reasons, however, I think the: assessment 


should ‘be upheld.: 
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Maune Ba, J.—I have had the advantage’ of read- 
ing the Tudements of the learned Chief Justice and. 
my learned brother Cunliffe. 

The facts leading up to this reference made tage 
the Commissioner of Income-tax have been fully set: 
out in their Judgments. The question referred is: 
Whether the sum of Rs. 7,299 stated in the -assess- 
ment to be allowances as Professor of Law and Law 
Lecturer should be included in the personal income 
of the assessee, or should be treated as the - separate 
income of a trust ? : pt 

When the Government ee Mr. Eggar ‘to 

accept the Law Lecturership and Professorship, which 


“carried an allowance of Rs. 300 each, he most gener- 


ously agreed to a condition that he should assign the 
whole of the salary that he should receive from these 
appointments to the Vice-Chancellor of the Rangoon 
University to be held by him on trust and expended 
for the benefit of the students upon (1) the produc- 
tion of a series of printed lectures on the laws of 
India and Burma, and (2) the encouragement ‘of 


aquatic sports and. the. establishment of a Boat Club 


for the University. .. a 5 

To his credit it may be mentioned that Mr. Eggar 
has carried. out. the condition of his appointment: 
‘The Commissioner of Income-tax in his statement 


admits that, each month.on drawing the salary 
attached to the appointments of. Law Lecturer. and, 
Professor of Law, Mr. ‘Eggar ‘paid these am ounts’ into 


Boat Club. ‘But the, Commissioner -. was of tk 


a separate account, and that the moneys. in -questiogt 
have been devoted to: the purpose of the University 








opinion that the. moneys came irito the hands “¢ 
Mr. Eggar in propria persona and was not paid to’ the) 
frust. For that opinion he gave these reasons: (1), 
that Mr. Eggar had not executed a deed embodying, 
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the terms of the proposed trust, and (2) that 
section 5 of the Indian Trusts Act, 1882, lays down 
that to make a valid trust of moveable property it is 
necessary either to execute a deed and register it, 
‘or in the case of a verbal trust to hand over the 
‘property to the trustee. 

It is true that Mr. Eggar has not executed a 
trust deed. He has however submitted a draft deed 
“of trust to the Vice-Chancellor but the latter has 
not had time to examine it. In forwarding a copy of 
the draft deed to.the Principal of the University 
College, Mr. Eggar stated that “ the Government 
-have no objection to my taking the appointment of 
-Law Professor and Senior Law Lecturer on the terms 
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that I dedicate my salary in the manner indicated | 


in the draft deed which is forwarded herewith for 
the approval of the authorities concerned.” In that 
draft we find this “I declare that all the emoluments 
-to which I may be or become entitled as Professor 
-of Law at the University of Rangoon and Senior Law 
' Lecturer at the University College shall be held in 
trust for the ‘benefit of the University and the 
‘students, etc.” So it seéms clear that Mr. Eggar 
thas -made. a clear declaration of his intention to 
-ereate a trust and that he has carried out that inten- 
‘tion. He has practically divested himself of his 
rights to the salary in .question- and has held it in 
drust. for the University. The learned Commissioner 
of Income-tax has overlooked the. saving clause in 
section 1 of the Indian Trusts Act by which private 


‘religious or charitable endowments are exempted from 


- the operation of the Act. Of course the principles. 
‘aid down in that Act may be accepted for guidance. 
‘Under the Act executory trusts may be claimed as 
‘obligations in the nature of trusts as provided for in 
ssections 92 and 94 of the Trusts Act. The principle 
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laid down in section 92 is founded on the maximuny 
that equity imputes an intention to fulfil ‘an obli- 
gation. Although the salary in question may be treated: 
as trust money, it still remains to be seen whether 
it can be brought within the exemption laid dowm 
-in clause 1 of sub-section (3) of section 4 of the 
Income-tax Act. The clause reads: “ Any income 
derived from property held under trust. or other 
legal obligation wholly for religious or charitable: 
‘purposes, etc.” The language used is plain. The 
income to be exempted is the income derived from: 
property held under trust or other legal obligatiom 
wholly for religious or charitable purposes. The’ 
income in question can: in’ no sense be. considered’ 
as income from: property so held. That being the 
case, the benefit of .this clause cannot be claimed; 
for the income in question. According to that 
clause, the income derived by investment of the 
trust money may be brought within its exemption:: 
It therefore seems hard that the trust money itself; 
will not be . exempted’ and unless and until this 
clause is amended: to include such trust property: 
that hardship must continue. The learned Judges. 
of the Allahabad High Court who decided a. 
similar reference by the Commissioner of Income 
tax of. the -United' Provinces, In the matter. off 
Lachman Das, Narain: Das (1), held a: similar views: 
In: that: case: a certain, portion of the profits. of a}. 
registered business firm was allocated to charitable: 


_ purposes, The learned Judges held: that the: portion 


thus: allocated could in no sense be treated: as. 
income: derived from: property held under trust or 
legal’. obligation.:- S6 my answer to the. questions. 


referred’: will be: that.the: remuneration in’ question. 





(4 (1924) 47" Ath, 682 
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Adjudication of one partner of a'firnt as insolvent and composition by him with 
creditors—Effect thereof on liability of other partners who were not parties 4 
to the insolvency proceeding and composition, on pro-note signed” by all the : 
partners—Negotiable I nstrunients Act (XXVI of 1881), section 28-—Liability 
of a person who signs negotiable instrument without indicating that he 
signs as agent, A 


. Held, that the adjudication of a partner of a firm in his firm’s name as insol- | 
vént and ‘his composition with the creditors cannot absolve his co-partners who" 
were nét parties fo the insolvency proceeding and: composition, from their: 

_liability ona promissory-note to the extent to which. it remains. unsatisfied, 
which has been signed in. the firm name as well as by. all the partners 
individually, and’ although’ the promissory-note appears in the body of the‘note 
-to be given by the firm.. A‘ person’ who signs! a negotiable: instrument; 
without indicating that he signs as an oan is personally liable thereon. : 
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The case against first defendant was dismissed on 
the ground that as managing partner of K. A. Adam 
& Co., he had become insolvent and made a com- 
position with his creditors. 

. The Court further held that as the second and 
third defendatits were partners of K. A. Adam & 
Co. as were alleged to be, when the note was exe- 
cuted by all three defendants for K. A. Adam & Co., 
the debt of the firm was extinguished by the compo- 
sition, and -plaintiff could not proceed against the 
second and third defendants. 

The suit was accordingly dismissed. 

The present appeal is against the order dismiss- 
ing the suit against second and third defendants. 

As second and third defendants executed the 
promissory-note and there was good consideration they 


are prima facie personally liable. 


Defendants’ case was that they executed the 
note in their representative capacity as agents of and 
on behalf of the firm of K.A. Adam & Co., that 
the money was borrowed for the firm and they were » 
not personally liable.. 

In the body of the note it is stated that the - 

note is given by K. A. Adam & Co. : 

There is.a stamp in blue ink K. A. Adam & on 
and underneath the separate signatures of the three 
defendants. The reasoning of the learned Judge is 
obviously fallacious, since if the defendants two and 
three executed the note as partners of K. A. Adam & Co. 
they ought to have been parties in the insolvency 
proceeding which they admittedly were not, in order 


_ to absolve them from further liability in a suit on: 
' the note. The composition in the insolvency  pro- 


ceedings with - first. defendant . cannot therefore: 
extinguish the liability of second and third defendants: 
on the note, The’ case” vset’ “up by the. defendants in 
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their written statement was not, however, that they 
were ‘partners, but agents of K. A. Adam & Co. It 
is contended on their behalf in this appeal that by 
virtue of the statement in writing in the body of the 
promissory-note that they borrowed as K. A. Adam 
& Co. they escape personal liability in spite of the 
provisions of section 28 of the Negotiable Instruments 
Act. 

Section 28 lays down that an agent who signs 
his name to a promissory-note, bill of exchange 
or. cheque without indicating thereon that he signs 
as agent, or that he does not intend thereby to 
incur personal responsibility, is liable personally on the 
instrument, except to those who induced him to sign 
upon the belief that the principal only would be 
held liable. 


.In the present instance, there is nothing on the 


face of the note to indicate that defendants signed 
as agents of K. A. Adam & Co. and not as_ princi- 


pals. The inference from the statement in the body 
‘of the note that it was given by K. A. Adam & 


-€Co.,; together with the fact that the three defendants 


signed separately beneath the stamp of the firm, 


would be that all three defendants were members 
of the firm of K. A. Adam & Co., liable as such. 

- There is nothing on the note to show that they 
were not personally liable. 

° The ‘adjudication of K. A. Adam as insolvent 
qua K. A. Adam & Co. and his composition with 
the creditors cannot, as already pointed out, absolve 


second. and third. defendants, who were not parties 


to the insolvency proceeding and composition, from 


their liability on the note to the a to which 


it remains, unsatisfied. 
. 1: would set aside ‘the order dismissing the sik 
as ® against the second and therd defendants. As a point 
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‘upon it bythe Insolvency Acts. Therefore the powers conferred by section 
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of limitation has been taken the case must be 


remanded for disposal. Appellants will be allowed. 
costs in this appeal. The usual certificate for refund 
of court-fee will issue. 


ORIGINAL CIVIL. 
Before Mr. Justice Chari. 


IN THE MATTER OF THE ESTATE OF 
OOMER AHMED: BROTHERS, INSOLVENTS 


and 
-JIVANRAM SANTALAL.* 


Presidency Towns Insolvency Act (III of 1900), sections 3,75 and 90—Provinciak * 
Insolvency Act (V of 1920), sections 2, 3-and'5, clause 2—Civil Procedure: 
Code (Act V of 1908), section 24—Power of Judge ow Original Side to:, 

transfer insolvency cases—Letlers Patent, clauses 11 and 16—Whether *: 
High Court can withdraw an insolvency proceeding pending in a Suborda=' ' 
nate Court to itself for trial asa Court of Extraordinary Original ' Juris: i 
diction. 4 


. Held, that the Original Side of the High Court has no jurisdiction to teasers 4 
an insolvency case pending in one Court exercising jurisdiction under the’ 4 
Provincial Insolveney Act! to another such Court, Under clause 16 of. then} 
Letters Patent the High Court exercise only such jurisdiction as is conferred:'; 










5 of the Provincial Insolvency Act, which are miade subject to other pplicingaait! 
of the Act; cannot be exercised in: sucha way. as to give the Original Sidé o - 

the High Court a jurisdiction from, which it is expressly excluded by sections. 
2‘and’3 of the’ Act, whether section 5 is read with-section 24 of the Civil: Proto 
duré Code or Clause 1f-of'the Letters’ ‘Patent: 


In re Maneckchand- Virchand: Patni; 47 Bons O78 ; In:re Nagintal Medea] | 
Jaichand and others, 49 Bom: 788, U. A. Srinivasa Aiyangearv. The Officia., y 
Assignee of. Madras ated another, 38 Mad. 47 2—referred to. 


In the wiatter of: Abdul Kittin’ Abdiil Latif’ (aiirepérted) ; ; T ‘Ss. Chetty a 
Fira and iwo V: eer Ismail aoe peceuen assdntéet “eal 3 5 
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Jeejeebhoy—for Petitioner. 
N. N. Sen—for Insolvents. 


CHARI, J.—The application in this case raises an 
important and interesting question of law. 

A firm by the name of Oomer Ahmed Brothers 
was adjudged insolvent by the District Court of 
Amherst on a creditor’s application. Another of the 


creditors, Jivanram Santalal, makes an application to - 


this Court for a transfer of the insolvency case pending 


im the District! Courst of Amherst for disposal, under: 


section 24 of the Civil Procedure Code. The 
application does not say to what Court the petitioner 
seeks to have the insolvency case transferred but:-pre- 
sumably what he wants is that the case should be 
transferred: to the High Court for disposal. by that: Court 
in its Original: Insolvency Jurisdiction. 

When the case came on for hearing I drew the 
attention of the learned advocate to the ruling in Re 
Naginlal Maganlal Jaichand and others (1). He then. 
wanted to be allowed to argue the application before: 


‘me as a Judge sitting on the Original Civil Side. I- 


allowed him to do so; but, in my opinion, there is: 


no legal difference in the position whether I dispose~ 


of. the application as a Judge exercising. Original 
€ivil Jurisdiction, or as an Insolvency. Judge. 


Before dealing with the authorities of the other 


High Courts, I shall discuss two cases. decided: in: 
this High Court. 


In T. S; Chettyar Firm and: two vi. Yusuf Ismait 


‘Attiah (2), an: application was: madé! to transfer an‘ 
‘insolvency case pending in the District: Court: of 
Pakokku- to the Rangoon: High Coiirt: for’ disposak. 
The Rennes was » filed in eee anid the Soars 


w (1925) 49 Bom. 788. ; 
(2) Civil- Mistellaneous: Application ‘No: 37 of 1925. 
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Judge sitting at Mandalay was of opinion that the 
“application should be dealt with at Rangoon, as, -if 


granted, the case would come before the Original Side 
at Rangoon. The papers were accordingly forwarded 
here, and the Deputy Registrar, being of opinion that 
the matter came under the Extraordinary Original 
Jurisdiction conferred on the Court by clause 11 of the 
Letters Patent, thought that the case following the usual , 
practice, should be transferred to the Original Side for 
disposal. The learned Judge on the Appellate Side, to: , 
whom this note was sent, wrote“ Admitted’ and then. 
signed his name. He further added “Let the case be | 
transferred to the Original Side for disposal” and ] 
signed his name again. . 

The .meaning of this entry. is clear, What the. 
learned Judge meant was that notice should issue to the» 
respondent, and that the application should be trans~. 
ferred to the Original Side for hearing and disposal. » 
But by an error on the part of the office this was treated % 
as an order transferring the insolvency case itself to the 
Original Side for disposal. The case was accordingly : 
withdrawn to this Court to be dealt with under the), 
Original Insolvency Jurisdiction. This was a mistake, 
and the case cannot be treated as a precedent. ; 

The next case In the matter cf Abdul Karim Abdul: ‘ 
Latiff (3), in which a similar application was made! 
to this Court for the transfer of an insolvency case | 
pending in the District Court of Tharrawaddy to the’ 
Original Side of the High Court in its Insolvency , 
Jurisdiction. Mr. Justice Cunliffe, sitting as an: 
Insolvency Judge, ordered the: transfer, being of | 
‘opinion that, under the - provisions of section 90 of 


Aniiisieneazsee: ne eee 





Psa IE asistivadeatiaeeegtaes ze 


the Presidency Towns Insolvency Act; and section 5,' 


clause. (2), of: the Provincial Fassiveacy ‘Act, read 
‘with section 24 of the Civil Procedure Code, he had 


+s (3) Teplvency Case No 133 of 1925. 
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the power to do so, though Mr. Justice Taraporewala 1% 


of the Bombay High Court, sitting as an Insolvency | NTH" 


/ j ‘ MATTER OF 
Judge, took a different view In re Naginlal Maganlal ‘ae Berar 
Jaichand (1). w iauEe. 


Section 90 of the Presidency Towns Insolvency eorHERS 


Act enacts that “In proceedings under this Act the PP cal 
Court shall have the like powers and follow the like Sawratan 


procedure as it has and follows in the exercise of cwani,J. 
its ordinary original civil jurisdiction. ” Ps 

The point for consideration is whether the wording © 
“shall have the like powers” includes the power of 

transferring cases which come to the High. Court 
under section 24 of the Civil Procedure Code. 

It will be noticed that section 90 is enacted for 
the exercise of powers in respect of insolvencies 
within the town of Rangoon, and that section 24 of 
the Civil Procedure Code enacts that the High Court 
may transfer any suit, appeal or other proceeding 

_ pending before it for trial, to any subordinate com- 
‘petent Court, and withdraw any suit, appeal or other 
' proceeding pending in any subordinate Court and itself _ 
try or dispose of the same, or transfer it to any other: 
‘subordinate and competent Court'for.tria! or disposal. 

- It has been held that the powers conferred on 
the High Court by section 24 of the Civil Proceedure 
‘Code so far, at all events, as transfer from one sub- 
ordinate Court to another is concerned, must usually 
‘be exercised by the Appellate Side of, the High 
‘Court, Section 75 of the Provincial Insolvency Act 
provides for appeals from a District. Court exercising 
jurisdiction in insolvency to the High Court, :that is 
the High Court in its Appellate. Jurisdiction. It, 

. therefore, follows that a District Court exercising In- 
solvency Jurisdiction is subordinate to the, Appellate: 
~Side of the High Court, and: not to a Judge of 
the High Courteexercising jurisdiction on the Original. 
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Side. This was the view taken by Mr. Justice Marten 
in the case of In re Maneckchand Virchand Paiui, 
(4). The soundness of this view has been questioned 
‘but it seems to me that, whether a Judge of the 
High Court sitting on the Original Side, ordinarily 
exercising Insolvency Jurisdiction, has or has not the 
power to transfer cases under section 24 of the Civil 
Procedure Code, the application is bound to fail for 
another and more fatal reason, 

Before I discuss ‘that aspect of the ‘case, I shall 
dispose of the argument based on Clause 11 of the 
Letters Patent. Clause 11 of the ‘Letters. Patent 
enables the High Court -to transfer any suit ‘being or 
falling -within the jurisdiction .of any ‘Court ‘subject to 
jts superintendence to its own file, and ‘to try and 
determine the same.as.a Court of Extraordinary: Original 


_ Civil | Judisdiction. The practice of ‘this ‘Court has 
‘been for the Judge sitting on the Original Side to. 
-dispose-of applications. made -for transfer of cases under. 


--clausé “11 of the Letters Patent. Thus, the ‘Original 


“Side Judge has -power to withdraw suits for trial 
“before thimself, ‘but-an insulvency proceeding is not. 


‘a suit. He cannot :withdraw such a :proceeding to 
this -Courtiunless. section 5 of the Provincial Insolvency 


“Act, read with clause 11 of the ‘Letters Patent, 
--enables him ‘to:do ‘so.. There is also a separate clause. 


in the Letters Patent :dealing with the Insolvency 
Yurisdiction ‘of. the Court. ‘Clause 16 of the “Letters 


Patent :provides. that “ “the ‘Court for relief of. insolvent 


debtorsat Rangoon shall ‘be “held before ‘one of the 
Judges. of the High. Court .at Rangoon,” and: it 


proceeds .as ‘follows: “* * * ‘the ‘said High 
Court, snd any*uch Judge thereof ‘shall have “and 
“exercise within the Province ‘of ‘Burma, such | sable 





4) (1923), 47 Bom. 275... 
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and authorities with respect to original and appellate 
jurisdiction and otherwise as are constituted by the 
laws relating to insolvent debtors in the Province of 
Barma.” This clause of the Letters Patent is not 
perhaps as clearly expressed as one might wish. It 
means that the High Court Judge, sitting for the 
relief of insolvent debtors, and the High Court ex- 


ercising Appellate Jurisdiction in respect of insolvency’ 


matters, can. exercise only such jurisdiction. as is 


given by the law of na prevailing in the’ 


Province of Burma. 

We are thus thrown back on the Insolvency Acts 
:to find out what those powers are. 

Section 5, clause (2), of the Provincial Insolvency 
Act, runs as follows :-— 


“Subject as aforesaid” (that is, ‘the other” 
provisions of the Act), “ High Courts and . 


District Courts, in regard to proceedings 


under this Act in Courts subordinate to. 
them, shall have ithe. same powers ‘and’ 


shall. follow the same procedure as ithey 


respectively have and follow in ieee 


to civil suits,” 

“alt is argued that, by virtue of: this provision; thie 
High ‘Court has jurisdiction to exercise the ‘powers 
wested in it by section 24.of tthe Civil Procedure Code 
wand. transfer an insolvenay ‘proceeding in.a District 


«Court to itself or to-some .other District Court, It 


Gs-aiso urged that this section, read) with iclause. dil 
of the Letters Patent, enables dhe High Court, to 
withdraw an ‘insolvency proceeding pending in a 
‘astbordinate Court to itself for ‘trial as a Court ot 
‘Extraodinary Original Civil: Jurisdiction. 
it ‘Is not necessary for me, in disposing of this 
\aniatter, to .consider whether, by virtue -of this section, 


“dhe “High Court ‘has ;power to ‘4ransfer .an. insolvency 
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case pending in one Court exercising jurisdiction. 
under the Provincial Insolvency Act to another such. 
Court. Assuming that I, as an Original Side Judge 
have jurisdiction to eke an order of transfer, and: 
assuming further that section 5, clause (2), give such 
4 power, the present application is bound to fail for 
another reason, as I have mentioned above. 

The jurisdiction under the Presidency Towns. 
Insolvency Act is by section 3 conferred on the High: 
Courts of Judicature at Fort William, Madras, Bombay 
and Rangoon. The Provincial Insolvency Act, section 


_3, clause (1), provides that “The District Courts 


shall be the Courts having jurisdiction under this 


Act,” anda “ District Court” is. defined in section 


2 as follows: “ District Court means’ the principal. 


‘Civil Court of Original Jurisdiction in any area outside . 


the local limits for the time being of the presidency” 
towns and of the town of Rangoon.”’ So that the 
Original Side Jurisdiction of the Court, which is 
exercised. within. the town of Rangoon, is expressly 


excluded from Courts having jurisdiction under the 


Provincial Insolvency Act. The provisions of section 


5 of the Provincial Insolvency Act are made subject . 


‘to the other provisions of the Act and one of such 
provisions is the one which excludes the Original 
‘Side of the High Court from exercising. jurisdiction 
-under the - Provincial, Insolvency Act. Clause -16 of 


‘the Letters Patent shows clearly that the. High Court 


can exercise only such jurisdiction as is conferred 


upon it by the Insolvency Acts. It follows, therefore, 


-that the powers conferred by section 5 of the Provin-, 


cial. Insolvency Act, which are made subject to the 


other provisions of the Act, cannot. be exercised im 
such a way.as to give the Original: Side of the High 


Court a jurisdiction from which it is expressly excluded 
‘by.the terms of. the -Act whether that. section is read. 
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with section 24 of the Civil Procedure Code, or 
clause 11 of the Letters Patent. 

For this simple reason the application is bound 
to fail. I am fortified in this opinion by the judgment 
in U. A. Srinivasa Aiyangar v. The Official Assignee of 
Madras and another (5), which was a converse of - 
the present application. In that case a debtor was 
arrested within the jurisdiction of the Madras High 
Court and was imprisoned in the civil jail to which 
Original Side debtors are committed. This gave 
jurisdiction to the Original Insolvency Side of the 
Madras High Court to make an ofdéf of adjudication 
against him. He was, however, a trader apparently 
_in the districts, and it was alleged that the arrest 
- was a collusive arrest made for the purpose of giving 
‘the High Courf jurisdiction, and an application was 


made to the Madras: High Court to transfer thé cage: 


from its own Insolvency Side fo the District Gourt of 
-Fanjoré. The learned Judge ort thé Otigivial Side. 


made the order, but on appeal it was set aside The: 


learned Appellate: fudgds' of the Madras Higtt  Covtt’ 


held that the Tanjoré Court, in. view of the terms oft: 
section. 3. of the Presidency. ‘Fowris Insolvency  Alet®: 


iaigal 


-was not competent to try atid’ dispose of thie irisdfverie 
- procéeditig, and that’ the jurisdiction conferred by. 


“the. Presidency. Towns Insolvency Act and to Provim: 


Cia Insolvency Act are separate arid distinct, af thé 
_ provisioris . of the Act themselves differ in: several 
important respects: 
The same reasoning will apply. in this” case, Where 
it is sotight to transfer an insolvency proceeding from 


the District Court to ,the Original Insolvency Side. 


-of the High Court. 
For these reasons I dismiss ‘this’ application With 
eos. two. gold: mohurs. ; 


(5) (1913)' 38° Mad. 472, 
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3946 I may also add that, in my opinion, the application 
TL aa itself has no merit. The insolvent was adjudicated 
rae Estate 10 Moulmein, not on his own application but on a 


oO : s . . : 7 
sg beets creditor's application, and the present application is 


BROTHERS, op : ee 
Insorvenrs made to suit the convenience of other cerditors. 
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Civit Procedure Code ( Act V of 1908), section 42—-Rxecuting Court cannot execute - 
decree which has ceased to exist—Effect of Appellate Court's decree. 


Respondent obtained a mortgage decree, got it transferred: to the Court 
where the mortgage property was situate, und procceded tn execute it by sale 
of the mortgaged property. Appellant’s minor gon in the meantime had 
appealed against the preliminary decree and the Appellate Court,ef bore the 
Sale, modified the mortgage decree’ in material respects. The effect of the 
Appellate Court’s judgment was that both the preliminary and the final decree 
of the trial Court were obliterated and the Appellate Court’s decree eave a 
further period of six months for redemption. . 

’ Held, that although a Court executing a transferred decree has no power to 
entertain any objection regarding the legality or propriety of the order directing 
execution or. the right of the person shown in the ordér as a person entitled 
to execicute the decree, still it is the duty of the executing Court, on being 

. acquainted with facts showing that:the decree was: no longer in existence, to 
refuse to allow the sale to proceed: The effect of the Appellate Court’s decree 
’ was to cancel the trial Court’s decree, and hence the sale under that decree was © 
null and void and must be set aside. ; 3 


-Jowad Hussain v. Gendan Stn, 11926) LR. Vol. 53 LA. | 197 —referved to, 


‘ eek reer 
» Keith—Respondent.. 








* Civil First Appeal No. 212 of 1926 from the Order of the District Judge of 


‘Hanthawaddy in Civil Execution’ Case No, 9’of 1926.° °°" 
= s P aR EOL Sate GN IMSS EN, 
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RuTLepae, C.J., and Brown, f.-lhix is an appeal 
from the order of the District Court of Rantamat ly 
refusing to stay the sale of certain property at Syrian 
belonging to the appellant. 

Respondent obtained a preliminary mortgage 
decree against the appellant and one of his sons in 
Civil Regular No. 632 of 1925. His son, who is a 
minor, appealed against that decree in Civil First 
- Appeal No. 136 of 1925. Application was made to 
the Appellate Court for a stay of. execution. The 
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application was dismissed with the result that after 


the usual six months’ period a final decree was passed. 
and at the instance of the respondent the decree was 
transferred to the District Court of Hanthawaddy for 
execution. by the sale of the mortgaged properties. 


The sale did not in fact take place until judgment. — 
was passed by the Appellate Court on the 8th June; . 


1926. The appeal.was allowed and the decree was. 
modified in certain material respects. The effect of 


' this judgment was that both the preliminary decree 


and final decree passed on the Original Side. ‘were. 


obliterated by the decree of ‘the Appellate Court, 4 | 


which in fact took the place of the preliminary decreé. 


and. gave a further period of six months for redemp:: - 


tion. Application was made to the District .Court in’ 


these circumstances to stay the execution proceedings 


_and on the 30th July, 1926, the learned Judge passed” | 


an order granting an interim stay of sale with notice. 
. tothe’ respondent. On this the respondent’s advocate 
appeared and raised the objection that the District’ 
Court had no power to grant‘the stay which could’ 


only"be done by the High Court. The learned Judge 


took: this view, “rejected the appellant’s application 4 


for.’stay and the property was duly sold.’ 


For the respondent reliance is placed upon ‘the: 


‘cases decided under.section 42 of the Civil Procedure - 
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Code which lays down that a Court executing a 


transferred decree has no power to entertain any. 


objection regarding the legality or propriety of the 
order directing execution or the right of the person 
shown in the order as the person entitled to execute 
the decree. This is quite true, but this does not 


help the respondent. In our opinion it was the duty: 


of the Court when the facts were brought to its 
notice showing that the decree in respect of which. 


‘execution was sought- was no longer in existence, te: 


have ascertained whether in fact that was so and. 
refused tc allow the sale to proceed until it was. 
satisfied that the decree was-still in existence. =~ 

Another ground on which: the respondent relies” 
is that the appellant. has not chosen the right remedy,’ 
which was proceedings to set aside the sale. We 
do not: think that this objection is well-grounded, As. 
we. have already said: im our opinion. after the appel<- 
late judgmest of the 28th June, the Original Side. 
decree became: cancelted... In this view we are: forti- 
fied. by. the: recent decision of, their Lordships: of. 
the Privy Council in Jowad Hussain. and Gendan 
Singh. (1) im which Lord Dunedin. quotes: with. 


‘approval; part. of the decision, of Mr. Justice Tudball.. 


‘When: the: Munsif. passed the decree, it: was. open: 
to the plaintiff or the defendant. -to. accept that: 
decree. or ‘to’ appeal: If an. appeal! is preferred. the: 
final. decree is: the decree of. the Appellate- Court - 
of. final: jurisdiction. When;. that decree. is. passed: 
itis: that decree: and: only. that. which. can; be: oe 
final: in_ the: case: between: the parties.” : 

in;, these: cireumstances,, Wwe: must: allow: the: appeah ; 


andy, set aside’ the: order. refusing: to. stay: the: mois 
and as a result we; declare; the:-sale: null and: void. 


We: allen: twe-, gold: mehurs: costs: 
"Wp f1926-LeR? Won 33Tua. LOR! 
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